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INTRODUCTION AND SUMMARY OF CLAIMANT'S CLAIMS

1. Pursuant to Article 15 of theey de Inversionesf El Salvador (Investment
Law”),* Claimant Pac Rim Cayman LLC RRC"), on its own behalf and on behalf of its
Enterprises, Pacific Rim El Salvador, S.A. de Q\PRES’) and Dorado Exploraciones, S.A.
de C.V. (DOREX") (collectively, the ‘Enterprises’), respectfully submits this Memorial on
the Merits (‘Memorial”) in support of its claims against Respondent, Bepublic of El
Salvador (Respondent’ “El Salvador,” “GOES,” or the ‘Government’). PRC, PRES, and
DOREX are collectively referred to herein &dimant.”

2. PRC is a limited liability company under the lawisNevada, U.S.A. PRC is an
environmentally and socially responsible mining pamy. It supports robust environmental
protection and fair mineral royalty payments. P&@arent company, Pacific Rim Mining
Corporation (PRMC"), is a public company established under the lav€anada. PRMC and
its subsidiaries, including Claimant, are colleelywreferred to herein aac Rim” the “Pac
Rim Companies” or simply the Companies”

3. In the nearlyfour yearsthat have passed since Claimant filed its Noti€e o
Arbitration, this Tribunal has been presented vatimyriad of facts, legal arguments, expert
opinions, witness testimony, and documents — anil wriderstand that Claimant is now
providing even more detailed arguments with thibnsigsion. In light of this, and before
proceeding forward with the merits of Claimant’ainis, it is helpful to take a step back from all

of the controversy introduced by Respondent’'s ssgige rounds of preliminary objections.

! Decreto No. 732f 14 October 1999, published in tBéario Oficial No. 210, Vol. 345 of 11
November 1999 (CLA-4).



Doing so reveals a case that is simple in its essel Salvador spent many years creating a
legal framework designed to encourage the rulewf Bnd to facilitate foreign investment in the
mining industry; El Salvador’s representatives diseinduced and encouraged Pac Rim (and its
predecessors in the El Dorado Project) to invedliams of dollars in exploration and mine
development; as a result, Claimant reasonably\edi¢hat its mineral rights would be honored
and that it would be allowed to exploit the minerat the El Dorado site for the benefit of both
its shareholders and of El Salvador; then, withahrouncement of de factoban on metallic
mining in March 2008, the Executive Branch of ttedv@doran Government illegitimately swept
aside the legal and regulatory regime upon whicain@dnt had relied in developing the El
Dorado Project, depriving it of the value of ity@stments.

4. As set forth herein, through successive modificegito its mining legislation —
most recently in 2001 — El Salvador has consisteatiught to attract mining investment
generally, and to specifically encourage explatatof the EI Dorado gold and silver Project
(“El Dorado Project” or “Project”) located in the Department of Cabarfias, one of tloegsb
regions in the country. Pac Rim was preciselykihd of investor El Salvador was looking for:
a foreign investor with the funding, mining indystknow-how, and mineral exploration
expertise necessary to bring the El Dorado Prajeatproduction.

5. Thus, from the time of Pac Rim’s investment in 2@0%il March 2008, senior
Government officials, including then-President Elidntonio Saca and Vice President Ana
Vilma Escobar, welcomed Pac Rim with open arms. es€hofficials consistently assured
Claimant that the Government was supportive ofintestment El Dorado Project and were
enthusiastic about the economic benefits they kmewld accrue to El Salvador from a

profitable and environmentally sound mining openati



6. Claimant, for its part, was eager to set new stalgdan the Americas for
environmental and socially sustainable mining. § iClaimant actively sought to integrate itself
into the communities located near the Project,ihgdtundreds of informational meetings and
tours of its facilities, and sponsoring educatiopabgrams, medical clinics, and community
sporting events. Claimant also sought to tangibiyprove the standard of living in the
Department of Cabarfias where the Project is locayetuilding roads, digging water supply
wells, and planting over 40,000 trees.

7. Throughout this time, Claimant also engaged indbstly exploration work for
which its seasoned mineral exploration team wasjualy qualified. Pac Rim’s extensive
exploration and development work established thatEl Dorado Project contains a significant
amount of high-grade gold reserves — to date ovemilllion ounces — and demonstrated that the
Project was technically and economically feasiblenine.

8. Thus in late 2004, PRES applied for the environaepermit and mining
exploitation concession necessary to begin miredahction at the El Dorado Project. PRES'’s
applications fully complied with both Salvadoraw$aand regulations and international and
North American good practices for engineering desigd environmental management.

9. What followed was a bureaucratic morass atMir@sterio de Medio Ambiente y
Recursos Naturale§ MARN "), which is charged with issuing all environmenparmits in El
Salvador. Over the next few years, PRES’s appdicdor an environmental permit — and then
later applications submitted by DOREX in connectwath its exploration licenses — languished
due to persistent personnel changes within the $#yi understaffing, and inexperience of the
technical staff charged with evaluating the pempiplications. Although Claimant was anxious

to obtain the necessary environmental permitsisit anderstood that it was the first modern



mining project in the country, and was willing te patient as it worked together with MARN
officials through the permitting procedures.

10. Throughout this time, Pac Rim maintained an actedaboration with the
Bureau of Mines. Furthermore, senior officialscliding the head of théinisterio de
Economia(“MINEC "), Minister Yolanda de Gavidia, and Vice Presiddéfdécobar assured
Claimant that its investment was fully supported aesired by the Government, and that its
environmental permit and exploitation concessionidde forthcoming.

11. Then, in March 2008, then-President Saca declareghaon all metallic mining
projects in the country, abruptly and effectivelylifying the valid legal and regulatory regime
upon which Claimant had relied in making its inmesht. This ban — which continues to date —
eviscerated Claimant’s rights under the Salvadtmaestment Law, the Constitution and general
principles of international law. Furthermore, #shdestroyed Claimant’s mining investment and
nearly destroyed the Pac Rim Companies. As exgdialverein, there is no legal basis for the
dependent agencies within the Executive Branchetoydhe Enterprises’ pending applications
for the environmental permits and exploitation czs®on that are necessary for Claimant to
realize the benefits of its investments in El Sdtwa To the contrary, the failure to issue these
permits and concession can only be explained agpplication of thede factometallic mining
ban.

12.  The rest of this Memorial is organized as follows:

. Section Il sets forth Claimant’s Integrated Statement of Facts

. Section Il sets out the legal regime applicable to the Tribamasolution
of this dispute;

. Section IVsets out Claimant’s rights under Salvadoran Law;



. Section Vconfirms that Respondent has breached its obbigatiunder El
Salvador’s Foreign Investment Law; and

. Section Visets forth the relief sought by Claimant.
13. In addition to the authorities and exhibits subedtherewith, this Memorial is
also supported by the Witness Statements and ERegarts of:

. Mr. Thomas C. Shrakewho serves as the President and
CEO of PRMC,; the President, Treasurer, and Segrefar
Pacific Rim Exploration, Inc.; the Treasurer of Day
Mining (U.S.) Inc.; and one of the Managers of PRC;

. Ms. Catherine McLeod-Seltzer who serves asthe
Chairman of the Board of Pacific Rim Mining Corpdas
a Manager of Pac Rim Cayman;

. Mr. Peter Brown the Founder and now Honorary
Chairman of Canaccord Financial Inc., Chairman of
Canaccord Capital Inc., and Chairman of Canaccord
Genuity Corp.;

. Mr. Steven Ristorcelli the Principal Geologist with Mine
Development Associates, INcCMDA");

. Ms. Ericka Colindres a former Environmental Assessment
Technician in the Bureau of Environmental Managemen
within MARN, the former Supervisor of Environmental
Protection for PRES, and the current Director of
Sustainability for Pacific Rim Exploration, Inc.;

. Professor Arturo Fermandois the Senior Professor of
Constitutional Law at the School of Law of Ponidic
Universidad Catdlica de Chile (Pontifical Catholic
University of Chile);

2 Ms. McLeod-Seltzer has previously submitted a8t Statement relevant to the merits of this

dispute, dated 31 December 2010. Claimant corditmieely up on that Statement in this Memorials. M
McLeod-Seltzer will continue to be available to yide testimony about the matters covered in her
Witness Statement during this arbitration.



. Dr. lan Hutchinson, a Director of SLR Consulting, a
senior-level consulting company located in Irvine,
California, with groups specializing in mine plangiand
permitting, mine waste and water management, miee s
environmental remediation, as well as remediatidn o
industrial sites and solid waste management;

. Dr. Terry Mudder, the co-owner and managing partner of
TIMES Limited, an environmental science and engimge
firm located in Sheridan, Wyoming, and formally artper,
office manager, and corporate consultant for SRie#-
known international mining consulting firm; and

. Mr. John P. Williams an advisor to the World Bank and to
numerous governments in Latin America and the
Caribbean, Africa, Asia and the Middle East on mgniaw
and policy, and the related investment, tax and
environmental laws and regulations.

Il. INTEGRATED STATEMENT OF FACTS

A. Mining Investment in El Salvador Prior to Pac Rim’s Acquisition of
the El Dorado Project

14. Central America has a long history of precious fsetaining, dating back
thousands of years. Beginning in the 1500s, asgfahe Spanish colonization of the region,
major colonial mining centers were establishedhirtto the north and south, in México and
Perd. The Spanish did undertake gold and silveringi at the ElI Dorado Project site in
Cabafas,but the economy of the Salvador colony was lardelyen by monoculture production

and export of indigd.

3 SRK Consulting, Final Pre-Feasibility Study, db®d January 2005 ! Dorado PFS)), at i (C-
9).

4 Richard A. HaggartyEl Salvador: A Country Study, Growth and Structofethe Economy

(1988) (C-287).



15.  After independence from Spain, monoculture producin the new country of El
Salvador shifted overwhelmingly to coffee, whicmtinued to be the country’s primary export
commodity until the period of full-scale civil wam the 1980S. During the twentieth century,
“the area of El Salvador devoted to non-food casip< (coffee, cotton and sugar cane) was
greater than the area devoted to food staples,asibleans and rice, a reflection of the same cash
crop orientation of the landed class as that ofatiginal Spanish conquistadors.This cash-
crop orientation ultimately had negative environtaérconsequences, as mentioned further
below.

1. El Salvador’s Historic Mining Framework and Early M ining
Operations in the Country

16.  Although the precious metals mining industry nenealed cash crop production
as an economic driver in El Salvador, the Stateo@raged and regulated investment in that
industry from a very early stage in the countryevelopment. Thus, by 1881, El Salvador had
enacted a fulsom€ddigo Minero(the “1881 Mining Codé€),” which would remain in effect
until it was updated on 5 July 1922 through thecemant of a newCodigo Minero(the “1922
Mining Code”).? The 1881 and 1922 Mining Codes were enacted emdsis of the following

fundamental and interrelated principles:

° Id. atCoffee

6 Report on the Biodiversity and Tropical ForestEh Salvador, dated March 2010USAID
Report”), at 31 (C-275).

! Cddigo de Mineria de la Republica de El Salva{it881), enacted on 22 March 1881881
Mining Code”) (CLA-208).

8 Cddigo de Mineria de la Republica de El Salva(t922), enacted on 5 July 1922, published in

the Official Gazette No. 183, Tomo No. 93, on 1gast 1922 (1922 Mining Codé€) (CLA-207).



. The State is the owner of all metallic minerals the
subsoil of the national territory;

. The primary purpose of mining is to exploit and malse
of mineral deposits under the ownership of theeStat

. Mining is an activity in the public interestd utilidad
publica);**
. Mining is carried out by private parties who ararged

concessions for that purpose by the State;

. The person who discovers a mineable deposit has the
exclusive right to obtain a concession from theteSta
exploit that deposit?

. Mining concessionaires must engage in active wark i
order to retain their rights so as to ensure eigtion of the
resource?

. Subsurface metallic mineral deposits are real ptgpe
separate and distinct from the surface estate;

. Mines are the dominant estate and mining concessem
have the power, when necessary for their operatitms

o 1881 Mining Code, art. 13 (CLA-208); 1922 Mini@gde, art. 12 (CLA-207). As a comparison
of these provisions indicates, non-metallic or pogeious minerals in the subsoil (except hydrocasho
were not in the public domain at the time of th&1L&1ining Code, but this had changed by the tinge th
1922 Mining Code was implementedsee alsol922 Mining Code, Committee Report, Ch. 1 (“This
Chapter contains a new definition of the purposeirfing, adapting same to the Legislative Decreg th
returned to the State the ownership of the laykssilosoil under the land....”) (CLA-207).

10 1881 Mining Code, art. 1 (CLA-208); 1922 Mining@®, art. 1 (CLA-207).
1 1881 Mining Code, art. 60 (CLA-208); 1922 MiniSgpde, Committee Report, Ch. Il (CLA-207).
12 1881 Mining Code, arts. 15-16.

13 Id., arts. 26, 85.
14 Id., arts. 40-44.
15 Id., arts. 47, 48.



invoke easements and eminent domain in regardrfacgu
owners®

17. The 1922 Mining Code generally followed the struetaf the 1881 Mining Code
while also attempting to ensure compatibility waimilar legislation in other countries, such as
Argentina, Spain, the United States, France, Meagittd Perd! The Committee Report for the
1922 Mining Code indicates that while the minindustry in El Salvador was still in its infancy,
if favored with a beneficial legal regime, it woulsubsequently grow!® and “become one of
the country’s primary sources of wealff.”

18. Notable reforms implemented in the 1922 Mining Cod#uded the expansion of
provisions on rights of exploration; increasedrgency in the work requirements necessary to
maintain a mining concession; and the expansiorprotisions relating to easements and
expropriation of surface rights in the service bé tmining estat®. As indicated in the
Committee Report, these changes were made to erfthweeauthority to dig test pits and drill
soil regardless of ownership [of the surface ektatao ensure that mines were under the control
of “diligent persons who will not subject the Cogynto the loss arising from the failure to
exploit a natural resourcé®and to account for the fact, that mining has aisppénterest in not

becoming bogged down in long legal proceedingsdaatpostpone their work indefinitely. The

16 Id., arts. 26, 50, 60; 1922 Mining Code, arts. 17(@BA-207).
1 1922 Mining Code, Committee Report, Introducti@iA-207).
18 Id., Committee Report, Ch. XXV.

19 Id., Committee Report, Introduction.

20 Id., Committee Report, Chs. IV, VII, VIII-XI.

2 Id., Committee Report, Ch. IV.

22 Id., Committee Report, Ch. VII.



State has a similar inter€st.Thus, the reforms universally aimed at stimulpgmneater resource
extraction, which was, above all, recognized aadp@ the interest of the State.

19. From the late 1800s through the 1930s, under thieneeestablished by the 1881
and 1922 Mining Codes, gold mining ventures wetal#ished in various regions of El Salvador
(mainly in the Department of Morazan), and by 1%idre were approximately 100 reported
gold mines in the count?l. The most well-known of these were the propertésutters’
Salvador Mines, Ltd., Butters’ Mines”) founded around the turn of the century by th&.U.
mining engineer Charles Buttefs The Butters’ Mines were highly productive, witretButters'’
Salvador Mine yielding US$16 million worth of gobdtween 1908 and 1928.In their annual
report in 1910, the directors of Butters’ Mines seked upon, “the continued consideration
which the Government of El Salvador has extendedh& company? and contemporary
sources indicate extensive collaboration between @Government and the foreign mining
operatiorf®

20.  After the sale of the Butters’ Mines, mining adyvin El Salvador dropped off
for a time due to low gold pricé%. Then, in 1939, El Salvador again confirmed théliou

interest in mining when it adopted they de Expropiacién y Ocupacién de Bienes por tdts

2 Id., Committee Report, VIII-XI, p. 1354-55 (CLA-207).

24

297).
25

PERCY FALCKE MARTIN, SALVADOR OF THE TWENTIETH CENTURY 185 (1911) (Martin ") (C-

Id. at 187-93. The two largest of the Butters’ minese known as “Salvador” and “Divisadero.”
2 Richard A. Haggartygl Salvador: A Country Study, Other Leading Indiest(1988) (C-287).

2 MARTIN at 190 (C-297).

28 d. at 193,195.

29 Id.
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(“Law on Expropriation ), which establishes the regime for: “forcible eapriation” of private
property interests as needed to facilitate miniiog feasons of public interest, [as] established in
Article 50 of the Constitution.’ Article 2 of the Law on Expropriation, which i8llsin effect
today, provides that: “[The following activitiesteadeclared in the public interest: [...] lll The
Mining Industry (Art. 17 Mining Code)>*

21. In the late 1940s, gold mining activities in El Bador picked up in the
Department of Cabafas, when the New York & El S&dvavining Company NYESMC”), a
subsidiary of the New York & Honduras Rosario Mmi@ompany, commenced a mining and
milling operation near the current El Dorado Projgite (the Rosario Mine").** The Rosario
Mine produced approximately 72,500 ounces of godehfunderground works centered on the
Minita vein system, one of a large number of gadduiing veins and vein systems later identified
at the El Dorado Project sité. Although the Rosario Mine was considered as ssfakin
bringing development to an historically impoveridhdistrict of the country, the company
eventually closed it down in the 1950s due to agkts and falling gold prices, scaling back its

operations to a minimal exploration progr&m.

30 Decreto LegislativaNo. 33, adopted on July 25, 1939, published inOifego Oficial on August
17, 1939, as modified Hyecreto LegislativiNo. 467, adopted on October 29, 1998, artLay
on Expropriation™) (CLA-45).

1 Id., art. 2.

32 ROBERT ARMSTRONG & JANET SHENK, EL SALVADOR: THE FACE OF REVOLUTION 263,

Appendix 4: Direct Foreign Investment in El Salva{io-304); El Dorado PFS at ii (C-9).

3 El Dorado PFS at 19, 72 (C-9); Pacific Rim Miniggrp., Projects: El Dorado, El Salvador (C-
23).

34 See Mining Law Debates, dated 12 November 1995 (“198iing Law Debates”), at 54
(discussing the “El Dorado mine...in the Municipalibf San Isidro, Department of Cabafas,” and

(continued...)
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22. During this same period, thesamblea Legislativaf El Salvador (Asambled
passed théey Complementaria de Miner(81953 Complementary Mining Law’).* This law
removed jurisdiction over mining activities frometbepartmental Governors and vested it in the
new Bureau of Commerce, Industry and Mining in thetional Governmenf; as well as
imposing new work requirements upon mining con@esres to ensure that mineral resources
were reasonably exploitéd.

23. During the 1970s, the NYESMC renewed its explorataxtivities at the El
Dorado Project site and conducted a trenching aitlthg program?® At this time, the company
applied for and was granted two new mining conoessirom the GOES under the terms of the
1922 Mining Cod€? However, the renewed mining program was aborsefil&scale civil war

began to break out in El Salvador, a conflict whittimately lasted until the early 1990s.

(continued)

indicating that because of a disagreement regardicigased salaries, “the companies have suspended
the new hiring of workers and have threatened t dbwn the mine. This would cause huge damage to
the Department of Cabafias and huge damage to thergt (C-274);see alsoEl Dorado PFS at i
(“NYESMC commenced mining and milling operations 1848 and ended in 1953. From 1953 to
present the owners of the property conducted vargxploration programs.”) (C-9)d. at 19 (“The
[Rosario Mine]...was shut down in 1953 for reasora #re somewhat unclear.ft. at 72 (“No mining

has been done since, although exploration contibyadrious companies and at various times.”).

35

Ley Complementaria de Mineri@ecree No. 930, 16 January 1953, published inOfsio
Oficial, No. 19, Vol. 158, on 29 January 1953 (CLA-209).

3% Id., art. 1.
37 Id., art. 5.
% El Dorado PFS at 19 (C-9).

39 SeeApplication submitted by NYESMC to the Director@évelopment and Industrial Control of

the Ministry of Economy, dated 11 May 1977 (requmest concession for mining claim nos. 5, 6, M 8,
10, 11 and 12) (C-315); Letter from Juan Francisesnandez to Mr. Anthony Pedone, dated 6 June
1977, attaching the Act of the Ministry of Econoig. 15, dated 27 May 1977 (granting a concession
over mining claims nos. 5, 6, 7, 8, 9, 10, 11 agyl (C-316); Ministry of Economy, Bureau of Mines

(continued...)
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24. During the 1980s, investment and production in Ehlv&dor dropped
precipitously in all industries and by the time peaccords were signed in 1992, ending the civil
war, the economy of the country had been decinfdted.

2. El Salvador Modernizes Its Legal Framework to Attract
Foreign Investment in Mining

25.  Following the end of the Salvadoran civil war, tate embarked on a legal and
economic reform process that was similar to thatewtaken by many other countries in Latin
America during the same timeframe. The reformstezed on the privatization of State
industries, the attraction of foreign investmend ,agventually, dollarization of the economy and
participation in the CAFTA? In addition, there was a push to diversify thév&doran economy
away from the cash crop production that had dorathatt for most of the country’s history.
Unfortunately, these large-scale commercial agical practices had resulted in deforestatfon,

surface water contaminatiéhand soil erosion and depletithgreating serious problems for a

(continued)

Resolution No. 2, dated 23 July 1996 (grantingglagation license over the area known as “El Dorad
Sur,” in consideration of the exploitation concessi previously granted in accordance with Acts1B4,
and 46, dated 15 December, 1976, 27 May 1977 amdla}41994) (C-317).

40 SeeWorld Bank, El Salvador: Poverty Assessment, StrengtheningaSéwlicy, Report No.

29594-SV (29 December 2005World Bank Poverty Reduction Report’) (C-282).
o Id.

42 USAID Report at 31 (“The international market #xport crops, such as sugar and cotton that

grew well on the fertile, hot coastal plain drotseedeforestation.”) (C-275).

43 Id. at 28 (“Agricultural chemicals also contaminaté Salvador's aquatic ecosystems.

Herbicides, fungicides and insecticides are usegueently on El Salvador’'s major crop, coffee, idesr
to control insects, diseases and weeds ...").

44 Id. at 10 (“Soil erosion affects approximately 75qgeert of ElI Salvador’s territory and causes the

loss of 59 million metric tons of soil per year.”).
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country in which “most of the[] rural people depentolly or partially on natural resources to
earn their living.*

26. In light of overpopulation and soil depletion inral areas, researchers had
concluded by the 1990s that “rural and urban imthlsgation would be a more practical way to
improve rural incomes” in El Salvador. Similarig,2000, a World Bank report recommended a
strategy of improving El Salvador’'s rural economlgy“increasing and improving rural
education, infrastructure, technology, and off-fammployment®* The importance of
increasing non-agricultural job opportunities fbe trural population was again highlighted in a
2005 World Bank report on poverty reduction, whioticated that: “[p]overty continues to be
disproportionately rural. About half of Salvadarsaliving in rural areas are poor, a quarter of
which live in mere subsistence, while 28.5 perasnthe urban population is poor and only 9
percent extremely poor ... Extreme poverty is patéirly concentrated in rural ared$.”

27.  On the other hand, economic diversification wasntbto be a crucial factor in
reducing rural poverty in El Salvador:

The incidence of poverty among households whose nmgiome
source was agriculture declined very little betw&8A1 and 2002
- just over 1 percentage point, from 75.3 to 74ril.contrast,
households who found other main income sourcegased their
well-being significantly. In fact, shifts away froragricultural

earnings contributed to over 12 percent of natiopalerty
reduction over the peridd.

° Id. at 30.
46 Id. at 31.
47 World Bank Poverty Reduction Report at xi-xii #82).
48 Id. at xiii.
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28.  Over the past decade, increasing rural economiersification has continued to
be an important goal not only for reducing povebyt also for advancing El Salvador’s efforts
in environmental conservation. In a 2010 repoeppred by the U.S. Agency for International
Development (USAID"), El Salvador’'s Minister of Environment, Hermarosa Chavez, was
cited as indicating that: “[i]f rural people stagqy, and do not have other attractive alternatives,
then they are less likely to conserve biodiveraitg forests and more likely to change land use
from forest to agriculture and pasture;” and thatnly strong economic growth can provide El
Salvador with sufficient financial resources of awn to finance actions to conserve its forests
and biodiversity adequately over the long-term ..orfonic growth and conservation of
biodiversity and forests thus can be mutually biersdf’*°

29. Indeed, ElI Salvador's efforts to implement a modeimamework for
environmental protection commenced soon after titec# the civil war, in the same period as
reforms aimed at economic liberalization. A draftl of the Law for Protection of the
Environment was presented to the Secretary ofASsmblean May 1994 and was passed on
to committee consideration on 9 June 1994The draft bill recognized the “the rapid

deterioration of the environment” in the countryhigh was creating “serious economic and

social problems® and indicated that, “[i]t is necessary to make tleeds of economic and

49 USAID Report at 32 (C-275).

%0 Letter from Minister of Planning and CoordinatiohSocial and Economic Development to the

Secretaries of thAsamblea Legislativadated 23 May 1994 (C-311).
> Notice of the Secretary of thesamblea Legislatiyadated 9 June 1994 (C-312).

52 Draft Bill for the Law for Protection of the Emehment, dated 25 May 1994, Preamble,
paragraph Il (C-313).
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social development compatible with a sustainableeld@ment of natural resources and
protection of the environment®”

30.  Against this particular background of legal andiglo@form — aimed on one hand
at liberalizing the economy and increasing rurdd pportunities, and on the other hand at
increasing environmental protection — El Salvaddksambleavoted in December 1995 to
reform and modernize the longstanding 1922 Minimgl€€by enacting the nelaey de Mineria
(the “1996 Mining Law”).>* In presenting the bill for the law to tesambleathe Minister of
Economy indicated that:

The object of the referenced law is to substithte Mining Code
for a simpler law that is in accordance with therent times and
the economic policy of the Government; and thatldtonterest
investors in the mining sector; which will resulh inew
employment opportunities, greater economic and a$oci

development in the places where the minerals acatéd and
greater tax revenusgs

31. This goal was specifically reflected in the preaenbf the 1996 Mining Law,
which indicated that that:

It is of utmost importance for our country to passa normative
body in harmony with the principles of a social kereconomy,
convenient for investors in the mining sector; ey to propose
the creation of new job opportunities for Salvadons, promote
Economic and Social Development in the regions whtre

%3 Id., Preamble, paras. I, VI.

54 Ley de MineriaDecreto No. 544f 14 December 1995, published in &rio Oficial No. 16,
Vol. 330, 24 January 1996 (CLA-210).

%5 Letter from Minister of Economy to the Senior iCifil of the Asamblea Legislativa, dated 27

October 1995 (attaching a bill for a new Mining Da@mphasis added) (C-314).
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minerals are locatedallowing the State to collect revenues
necessary for the fulfillment of its objectiv&s.

32. Notably, the presentation of the mining reform hkalso coincided with the
recommencement of mining activities at the El Dor&doject site. In fact, mining activities in
the area had recommenced almost as soon as the-&@8@ivil war had ended, bringing an
important economic prospect to a region of the tguthat had suffered disproportionately
during the conflict. Thus, on 18 May 1993, the dotor of Mines issued a new mining
concession to NYESMC, now under the control of Zwtetal Corporation, for the El Dorado
gold and silver ming. Subsequently, the company obtained several additiexploration
licenses in the surrounding aréa.

33. In June 1993, Mirage Resource CorpgMifage”) acquired an option over the El
Dorado mining areas and, in December 1994, NYESk#Dsterred the areas to Mirage’s
subsidiary, Kinross El Salvador, S.A. de C.\Kiffross El Salvador’).*

34. Under Mirage’s control, exploration efforts at Elofado intensified and

preparation of a feasibility study commené&dn fact, the recommencement of activities at El

% 1996 Mining Law, Preamble, para. Ill (emphasideat) (CLA-210).

57 MINEC Act No. 96, dated 18 May 1993 (granting &nimg concession in relation to mining

claim no. 1) (C-318).

%8 See, e.g MINEC Resolution No. 30, dated 20 July 1993 @B MINEC Resolution No. 31,
dated 26 July 1993 (C-320).

%9 SeeOption Agreement, dated 25 June 1993 (C-321);itdsarNo. 44, dated 1 December 1994
(C-322); Escritura No. 43, dated 1 December 199348); El Dorado PFS at 19 (C-9).

60 See, e.g Letter from Carlos Serrano to Gina Navas de Hedez, dated 20 September 1993

(requesting an additional exploration license dueghe “reinvigorated” of the mining activities as a
consequence of Kinross El Salvador’s Investmenn)P(@-324); MINEC Resolution No. 96, dated 21

(continued...)
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Dorado was specifically noted by the members ofAk@mbleaduring their consideration of the
1996 mining law reform project, where it was obsenthat: “[tjhe company has now started
working by investing millions solely to establidhetfeasibility of production in this mine, and
they have already invested many millions of colong$' and that if the company were to

abandon the mine because of an increase in rayaiftithe new law, “[tlhis would cause huge

damage for the Department of Cabafias and huge @aimdige country At a time in when there

is enormous unemployment in this country it woudd be wise to suspend mining for minerals
in San Isidro..*

35.  Another member of thAsambleasimilarly noted that a project feasibility study
was being carried out for a mining project in Casfaccording to a notice on the internet in
Canada, and expressed concern that if the royatsy in the new law were raised from 3
percent® to 5 percent, the 15 million dollars that would bpent in determining project
feasibility might not be forthcoming:

...iIf we truly want to help our country by creatiamployment, by
creating all the value added offered by these mgipirojects...Let
us remember that all the great cities of the Uni&tdtes were
established where there had been mining settlemérdgsalready

have some small examples of companies that argimgrout
community projects such as the construction of é&rgdrtens and

(continued)

December 1994 (C-325); MINEC Resolution No. 97 d&eJanuary 1995 (C-436); El Dorado PFS at 20
(C-9).

61 1996 Mining Law Debates at 54 (C-274).

62

Id. (emphasis added).

63 Although royalty rates of 1 percent or 3 peramaty seem low, it must be recognized that such

rates generally apply to the gross value of thecipts metal product sold, without deductions for
substantial mining and ore benefication costs.
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schools. I'd like it if the deputies from the Detraent of Cabafas
could expand on this a little since they know wlsagoing on

there, they are experiencing it themselves.... the[iB%¥ease in

royalty] they’'ve mentioned, which sounds insigrafit but could

mean the withdrawal of these 19 persons who hageested

concessions in our country, causes it to withdvamd it's not only

these persons who would be working in the mininges _It's all

the wealth that would be generated by these mioorgmunities.

And this isn’t all, since we should also considke twealth it

would generate for the municipalities in which thene located,
not only the 1% in royalties but also all that wok generated in
municipal taxes from the stores that will open hpré, from the
small businesses that will open up there. All thisvealth for our
country. | don’t believe that we're giving a gifirtight. | believe
that tonight we’re putting our country in a compieé position to

attract foreign investment.®

36. Indeed, as noted above, El Salvador was intensetyised on attracting
investment in the 1990s in order to regain econastability and drive job growth, and mining
was one of many industries that could potentia#ipht to achieve that goal. In addition, the
known metallic mineral resources of El Salvador @acentrated in the northern region of the
country, in which the problem of rural poverty dadk of economic diversification, mentioned
above, is particularly acufe.

37. In this regard, El Salvador is little different thanany other countries in which

mining has been encouraged because of the combmbiitcan make to otherwise remote and

64 Id. at 50 (emphasis addedee alsad. at 57-58 (“...the country needs to plug itself itk

worldwide chain of globalization. And if we realgve El Salvador we must put her in a positiontsa t
those who have money and who are capable of imgedtihave good reason to want to come to El
Salvador ... the country above all needs more sourEesnployment, more jobs that generate all the
value added and naturally all the economic capdk#ywould be produced by the arrival of new money
from outside the country.”).

65 See, e.gEl Dorado PFS at 17 (“These activities [cultivatiaf corn and beans and cattle grazing]

are the most important productive activities in éinea”) (C-9).
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economically stagnant regions. As indicated by dhn Williams, an international mining law
and policy expert:

Even in countries where mining’s contribution tce thational

economy is modest, its impact on the local comneminear
which mines are located is often dramatic. In mamporer

countries, minerals exploration and mining are roftanong the
first sectors to attract significant investment. orgbver,_mines
tend to be developed in remote and relatively pegions with

little pre-existing infrastructure, a weak govermts presence and
few government services. The development of angiproject in

such areas tends to involve transformative chamgéhé local

opportunities  for _employment, training, entreprasaip,

education, health services and treffel

38. Indeed, the importance of mining to the Departnw@nCabafas in particular is
sufficiently well-recognized that it drove parliamary debate over the required incentives for
mining companies both in 1995 — in which the Satwvad Asambleaventually voted in favor of
the lower proposed mining royalty rate — and agai2001, as discussed further below.

39. Aside from the industry’s potential to make sigradnt contributions to rural
development, however, there was also another pehdateason why El Salvador specifically
sought foreign investment in mining in 1995. Aslicated above, metallic minerals in the
subsoil of Salvadoran territory had been declasepraperty of the State for well over a century.
On the other hand, neither the State nor its ddmestestors were capable of carrying out a
modern mining exploration and development prograindeed, competition in the modern
metals mining market demands specialized knowleddeanced technology, large amounts of

upfront capital, and unusually high risk tolerancas explained in the following paragraphs,

66 Expert Statement of John Williams, dated 25 M&0h3 (‘Williams Expert Statement’), at 5

(emphasis added).
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only foreign direct investment could bring theseneénts into the equation, thereby allowing El
Salvador to reap the benefits of responsible antitable extraction of its mineral wealth in the
modern era.

40.  First, as Mr. Williams explains in his Expert Statemenineral exploration in the
1800s and early 1900s often involved “discover[ypf].[surface outcrops and excavation work
proceeding from those surface discoverfés.in contrast, competition in the modern market
“requires the investment of many tens of milliorfsdollars in aeromagnetic surveys, seismic
testing, drilling and geological modeling. %" This requires a serious commitment of upfront
capital, access to modern technology, and a coraditieamount of tim&. In the case of El
Salvador in particular, the demands of modern nainexploration effectively took use of the
country’s mineral wealth out of its own hands, et fahich was expressly recognized during the
1995 parliamentary debate over the new mining |&ar example, one member of thAeamblea
who was in favor of a lower royalty rate for miniogmpanies observed:

| don’t believe that we’re giving our country awaght now, or
that they're stealing the gold out of our handsstfbecause we
don’t have it and because you have to invest angr perge
amounts of money into.iMining is not a factory that opens after a

straightforward feasibility study.... it's one of theskiest
businesses there is, so it's not a case of usgyativay 294?°

41.  Another member of thésambleawho was in favor of a higher royalty rate

nevertheless noted that:

o7 Id. at 11.

o8 Id. at 18.

69 Seeidat 8, 18.

70 1996 Mining Law Debates at 50-51 (emphasis ad(@d)74).
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We are discussing mining legislation and the mdsmentary
logic suggests that if this is necessary, if it lieen deemed
necessary to update this legislation, it is simpBcause it is
objectively absolutely necessary to do so, andélgalation of the
companies, titleholders and concessionaires wheappere have
that objective purpose. But there are people whmakmore than
us of the existence of these minerals, and thesgnderecessary to
establish the rules of the game for their explmtat To me this
seems logical and undeniableHere in our country there is no
scientific development or technological developnteat allows us
Salvadorians to adequately know the resources we hée don’t
even know what water resources we hold, much lassroneral
resources and still less our hydrocarbon resoutces.

42. Second aside from the technology and risk capital regghito conduct initial
resource confirmation, significant intellectual am@netary capital must also be committed to
modern mine development and operation in ordensue that exploitation of the minerals will
occur in a rational manner. Again, this issue wpscifically considered at the time the new
Salvadoran mining law was being debated in 1995 highlighted by one assemblyman:

We can neither refuse nor start erecting barriersfdreign
investment here. | think it's important to creajgportunities for
foreign investment to enter the country, and we tnadier it the
necessary facilities.

This is also important so that the laws of the ¢ouhe observed.
The mines in this country have been worked, buiqisiethods or,
shall we say, systems that are fairly empiricaldArere we have
foreign countries that have the capability to tuhms into a
productive situatiori®

43. Third, and finally, the full benefits of a modern miningdustry must be

achieved in light of the public interest in envine@ntal protection. As Mr. Williams points out

n Id. at 52-53 (emphasis added).
& Id. at 56 (emphasis added).
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in his Expert Statement, “the 1990s...ushered inrepgef greater environmental responsibility
in the mining industry (and indeed in all indus$)i&” and El Salvador was no exception to this
general rule. Thus, as indicated above, the implgation of environmental legislation was a
priority for the country as it emerged from civdrdlict and attempted to rebuild its economy in
a sustainable manner. The need to provide forremviental assessment of projects in all
industries in El Salvador was actually being hashetdn the relevant parliamentary committee,
and was therefore very present in the collectivescmusness of thAsambleaat the time the
new mining law was enacted in December 1995.

44. However, in order to ensure adequate environmgntakection and sustainable
development, modern mine developers are requireemy to plan infrastructure for the mine
and processing facilities, but also to plan for s&teaand water treatment and storage, employee
housing, and a variety of health, safety, enviromt@eprotection and community engagement
issues....™ Adherence to modern sustainability practices efoge entails higher costs,
including higher costs upfront, which homegrowrexperienced Salvadoran mining ventures
would generally be unable to bear.

45.  On the other hand, experienced mine developers agttess to international

capital markets actually benefit from adherencesustainability practices. As Mr. Williams

& Williams Expert Statement at 12.

74 SeeNotice of the Secretary of tiesamblea Legislativedated 9 June 1994 (C-312). Indeed, the
need for sustainability and consistency betweernimpiand environmental legislation was specifically
remarked upon during the debates over the 1996nglihaw. Seel996 Mining Law Debates at 22-23
(discussing the need for exploitation to be carwed “in a sustainable manner” and mentioning the
“Environmental Law project,” in which the environntal impact assessment process would ultimately be
regulated) (C-274).

s Williams Expert Statement at 18.
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explains, “environmental accountability has now rbdacorporated into the policies and
practices of financial institutions as well as irttee local laws and regulations of mining
jurisdictions. Thus, major soft law instrumentkelithe Equator Principles tie many mining
companies’ ability to obtain financing to their ktlyi to determine and control environmental

risk.”®

In consequence, the establishment of rationalir@mwental controls and other
sustainability requirements is simply a standatdé af the game for responsible international
mining companies.

46. Thus, these three pillars of the modern mining stdu—i.e., intensive capital
commitment at the exploration phase; applicatioomofdern technology to mine development
and operation; and implementation of environmentasponsible and sustainable practices — all
require substantial commitments of time, capithhology and other specialized knowledge.

47. By 1995, El Salvador was not alone in its recognitihat foreign investment was
necessary to achieve the benefits of this indudimyfact, El Salvador was part of a larger pattern
of legal reform among other countries in Latin Amarwith which it was seeking to be “in a
competitive position to attract foreign investméhtit the time it enacted the 1996 Mining
Law.’

48. These countries generally focused on attractinggtment throughinter alia,

rewarding discovery of mineral deposits on a n@tninatory basis; ensuring the security of

e Id. at 14.
" 1996 Mining Law Debates at 50 (C-274).

8 SeeWilliams Expert Statement at 10-14 (describingioegl trends in the modernization of

mining legislation in Latin America aimed at attiiag mining investment while taking account of the
need for environmental responsibility).

24



tenure and transferability of mining rights; anduating the time allotted for exploration and
mine development to conform to modern practiceAt the same time, they imposed “greater
environmental study, planning, mitigation and rel@ion requirements on mining
companies... As explained by Mr. Williams in his Expert Statarhe

As a general theme, the successful mining countrieshare the

common goal to achieve both environmental sustdityabnd the

transformation of the nation’s potential minerasaerce wealth

into liquid assets and opportunities that can ¢ouate to economic
and social development of the nation and the loocaimunities”

49. The provisions of El Salvador’'s 1996 Mining Lawailky reflected this common
goal. In particular, and notwithstanding that 896 Mining Law and its amendments will be
discussed in greater detail in later sections & Memorial, a few salient features should be
noted. First, the 1996 Mining Law preserved theidatructure and core principles established
in the country’s 1881 and 1922 Mining Codes, whietd already recognized that mining is in
the public interest and had sought to stimulatdaggtion of the country’s mineral resources by
private partie$? In particular, the existing 1922 Mining Code ablg recognized mineral rights
as rights in real property that were separate froamd dominant to — the surface estate, as well

as being fully transferabiater vivos®*® Moreover, the 1922 Mining Code also provided ftrst

7 Id. at 10-12.

80 Id. at 13.

8 Id.

82 1922 Mining Code, Committee Report, Ch. Il (CLA7.
8 Id., arts. 44, 52, 101.
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discoverer of a mineable mineral deposit with adlesive and non-discretionary right, as well
as an obligation (sometimes referred to herein“aiglat-duty”), to exploit that depostt.

50. On the other hand, the 1996 Mining Law also intcmtl reforms calculated to
generate a more modern mining industry that woldchmote the exploration and exploitation
of mining resources through the application of madechniques that allow making the most of
the minerals® Thus, holders of exploitation concessions weexifigally required to exploit

the relevant mineral resources, “rationally andtanably...”®

Moreover, mining operations
could be suspended if the concessionaires, “cantytleeir activities in a non-technical way,
thereby contributing to waste or creating destuacfiractices with the resourcés.”

51. In addition, the 1996 Mining Law simplified the digsing structure and increased
the security of minerals title tenure by implemegta two-phase process consisting of a multi-
year exploration license, followed immediately byexploitation concession upon discovery of
a mineable deposit. This eliminated the complicated and uncertainegkphase system
(consisting of exploration, claim-staking or filingnd finally exploitation) that had been

provided under the old 1922 Mining Code.The old system limited the term of exploration

licenses to 60 days, renewable multiple times fortai one year onl§. Furthermore, once a

84 Id., arts. 35.

8 1996 Mining Law, Preamble, para. Il (CLA-210).
8 Id., art. 25(a).

87 Id., art. 26(1).

8 See id. arts. 19, 23.
89 Seel922 Mining Code, arts. 27.3 (CLA-207).
%0 Id., art. 27.3.
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claim was staked (or filed), the title holder hadyosix months, renewable in some cases for an
additional period of six months, to confirm the urat of the deposit and formalize the
concessiol: As Mr. Williams confirms in his Expert Statemetite limited term and scope of
exploration rights under the 1922 Mining Code siymglid not provide an adequate incentive for
mining investors to undertake a modern explorgpimgram??

52.  Finally, the 1996 Mining Law introduced the concepenvironmental protection
into the mining industry. In particular, miningghts holders under the 1996 Mining Law were
required to carry out their activities, “in acconda with mining technical and engineering
requirements, so as to prevent control, minimizé @mpensate the negative effects that might
be caused to people or the environment?..NMore specifically, mining concession holders were
required under the Regulations to manage all wiasts environmentally responsible manner,
including by returning all waters used in the m@ioperation to the waterways, “free of
contamination, so that they do not affect humarithea the development of animal or plant
life; when it is necessary to accumulate metalkalyjwaste, strict precautions must be taken
against ground or area contamination, construdtisqnecessary impoundments or dafis.”
Furthermore, exploitation concessionaires wereirequo, “prepare an environmental impact

study ... complying with technical standards caledato avoid environmental damage and

o Id., arts. 48.
Williams Expert Statement at 18.
9 1996 Mining Law, art. 17 (emphasis added) (CLAR1

94 Reglamento de la Ley de Mineria, Decreto. I88 of 19 July 1996, published in tidario

Oficial No. 144, Vol. 332 on 7 August 1996, art. 25 (CLB42
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contamination; as well as programs for the recoeémenewable natural resourcésfo submit
regular reports on environmental protection measlir@nd to comply at all times with the terms
of their environmental impact studi&s.

3. Modern Mining Commences at El Dorado under El Salvdor’'s
Revised Legal Framework

53.  During the late 1990s, mining exploration in E&alor continued to ramp up in
response to the new and more modern legal regiroeided under the 1996 Mining Law.
Among other companies operating in the countryyéss El Salvador — at that time a subsidiary
of Mirage Resource Corp. — continued to undertaitvea exploration at the El Dorado Project
site. The 1996 Mining Law allowed all titleholdeprior mining rights 120 days from the date
of its entry into force within which to conform tihdéicenses or concessions to the provisions of
the new law”?® In light of this requirement, Kinross El Salvagmplied for and was granted new
mining rights under the 1996 Mining Law in cons@tén of the mineral titles it had previously
obtained from NYESMC. These new rights were issbgdhe Bureau of Mines on 10 July
1996° and 23 July 1998? thereby conferring on Kinross El Salvador the tesploration

licenses known as,El Dorado Norte,” and “El Dorado Sur,” the former with an area of

9% 1996 Mining Law, art. 25(d) (CLA-210).
% Id., art. 18.

o7 Reglamento de la Ley de Mineria, Decreto. B8 of 19 July 1996, published in tHaiario

Oficial No. 144, Vol. 332 on 7 August 1996, art. 22 (CLM2
% d., art. 73.

9 Resolution No. 1, dated 10 July 1996 (C-326).

100 Resolution No. 2, dated 23 July 1996 (C-317).
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29.8696, and the latter with an area of 45.130@xkilometers (collectively, theEt Dorado
Exploration Licenses or “El Dorado Project”).**

4, El Salvador’'s Legal Reform Program Continues

54.  As Kinross El Salvador continued to carry out exglion work over the next few
years, two important pieces of legislation were lengented in El Salvador: first, tHeey del
Medio Ambientewhich was passed on 2 March 199Br{¥ironmental Law”);'*? and second,
the Ley de Inversiongswvhich was passed on 14 October 199@vgstment Law’).'®® The
enactment of these laws represented El Salvadoriinued commitment to modernizing its
legal framework in a manner that would encouragsepaoasible and sustainable foreign
investment.

55. As had already been anticipated during consideratiothe 1996 Mining Law,
the Environmental Law established a mandatory aidtnative process for environmental impact
assessment of all productive activities likely tavé a significant impact on the environment
(“Environmental Impact Assessmeri), based upon preparation and review of an
Environmental Impact Study E1S”).** In addition, it also established general rulegnsure

that titleholders complied with the terms of themvironmental permits by undertaking the

101 Exploration licenses under the 1996 Mining Lawmdaas later amended) are limited to a

superficial extension of 50 square kilometers.

102 Ley del Medio Ambient®ecreto No. 2332 March 1998, published in tfario Oficial No. 79,
Vol. 339, 4 May 1998 (CLA-213).

103 Ley de Inversiones, Decreto No. 732 October 1999, published in tBéario Oficial No. 210,
Vol. 345, 11 November 1999.

104 SeeEnvironmental Law, arts. 18-25 (CLA-213ee alsdVitness Statement of Ericka Colindres,

dated 29 March 2013, Colindres Witness Statemeri}), para. 6.
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appropriate measures to prevent, mitigate and cosgpe the environmental impacts of their
activities:® The law designated thilinisterio del Medio Ambiente y Recursos Naturales
(“Ministry of the Environment” or “MARN?") as the competent agency to carry out the
Environmental Impact Assessment and to issue emviemtal permits®
56. As indicated above, the 1996 Mining Law requiredplE@ants for mining

concessions to complete an EIS, making the presamtaf such a study one of the application
requirements for the mining exploitation concesstérand compliance with its terms an
obligation of the concession hold&€t. The EIS was defined in the 19B@&glamento de la Ley de
Mineria (“1996 Mining Regulationd) as a study that should, “evaluate and descrhme t
physical-natural, biological, socio-economic andtural aspects of the area in the area of
influence of the project, with the goal of determ@the existing conditions and capacity of the
environment, analyze the nature, scale and forgmeeffects and consequences of carrying out
the Project, indicating measures of prediction eorol to apply in order to achieve harmony

between the development of the mining industry thedenvironment®® The EIS as it was

defined in the 1996 Mining Regulations, was to agied out in accordance with the guidelines

108 SeeEnvironmental Law, arts. 27, 29 (CLA-213).
106 Id., art. 19.
107 Seel1996 Mining Law, art. 37(c) (CLA-210).

108

See, e.g., idart. 22.

109 Reglamento de la Ley de Mineria, Decreto. 188 of 19 July 1996, published in tléario

Oficial No. 144, Vol. 332 on 7 August 1996 (CLA-214).
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prepared by the Bureau of Mines and was to addrassmber of specific aspects, including
provision of an Environmental Management Pfan.

57.  The requirements for preparation of the EIS uner996 Mining Law and the
1996 Mining Regulations were very similar to thqueements that were implemented under the
new Environmental Law and its correspondiRgglamento General de la Ley del Medio
Ambiente (“Environmental Regulations’).**  Consequently, the implementation of the
Environmental Law did not substantively alter tiegdl regime applicable to the holders of
mining exploitation rights.

58. On the other hand, the new Environmental Law dik gise to a conflict of
competence with regard to which was the appropagency to administer the environmental
obligations of mining companies. As discussed Wwelthis — among other things — led to a
reform in the 1996 Mining Law which was eventuallydertaken in July 2001.

59.  Furthermore, the Environmental Law required an Emment Impact
Assessment for miningxploration activities;* something that the 1996 Mining Law had not
done. After the entry into effect of this requiremy Kinross El Salvador filed Bormulario
(“Environmental Form”) with MARN in order to commence the process ofviEonmental

Impact Assessment in relation to its exploratiod pre-production activities at El Dorado Norte

and El Dorado Sur. However, on 9 May 2000, MARBu&d a resolution indicating that the

110 Id., art. 24.

11 Reglamento General de la Ley del Medio Ambienterde Ejecutivo No. 1721 March 2000,
published in thdiario Oficial No. 73, Vol. 347, 12 April 2000, arts. 23-24 (C[2R9).

12 Environmental Law, art. 21(e) (CLA-213).
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activities in question did not require an enviromtaé permit™® As discussed further below,
MARN did not begin requesting the completion of &£#8r mining exploration projects until
2003, and then only at the specific request of Fat

60.  Shortly after implementation of the Environmental, the Investment Law was
enacted in 1999. The Statement of Purpose fotalaemade clear that it was being proposed in
recognition of the fact that:

[W]ith the globalization of the world economy inetl1990s the
flow of foreign investment to third countries iscieasing,
requiring such countries to adopt legislation tpabvides their
investments the necessary legal securdgggfiridad juridic
especially with regard to treatment for the esshiphent and
operation of the same This circumstance has increased
competition among the different countries in théraation of
foreign capital, obliging them to adopt measured #llow them to
be more competitivé’

61. In addition, the Statement of Purpose indicated & new Investment Law was
intended to ensure that the Salvadoran legal fraortewonformed to the requirements of “the

best international practices in investmerif having taken into account the investment laWs o

other Latin American countries, as well as bildtém@aties which El Salvador had entered into

with other countries, and “the best practices racmy at the international level as the ideal

mechanisms for promoting investmg&nt®

62. As will be discussed further below, the Investméeatv that was eventually

implemented did indeed reflect international pi@di establishing protections against

13 Resolution No. 105-2000, dated 9 May 2000 (C-100)

114 Letter of Presentation of the draft bill for arvvéstment Law, issued by the Minister of Economy,
dated 2 June 1998, Statement of Purpose, Intragu®-101).

115 Id
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expropriation without compensation and againsttetyi and discriminatory treatment; as well

as ensuring simplicity in administrative processasd access to international dispute

resolutiont®

5. El Salvador Is Made Aware of Deficiencies in the 196 Mining
Law

63. Between 1996 and 2000, as these new laws were beplgmented, Kinross El
Salvador carried out a program of shallow drillthgoughout the El Dorado Project area under
the terms of its new exploration licenses, pregarmneral resource estimates for several gold-
bearing veins!’ As explained further in the next section of tihMemorial, the so called
“Productive Interval” of the El Dorado epithermal vein system (in otwesrds, the range of
elevations at which the ore is typically found) @actually significantly deeper than what could
be reached by most of Mirage’'s shallow drilling gnam. Partially due to the company’s
inability to obtain funding from outside partnews tleeper drilling, this program therefore failed
to ever uncover the Project’s true potentiéil Nevertheless, the results of the exploration were
still sufficiently promising to justify Mirage’s edinued work at the property.

64. In the meantime, in 1997, international gold pribegan to fall significantly, a
trend from which they did not ultimately recovertiu2004. Not unexpectedly, this decline in

the world gold price made it more difficult for nmg exploration projects to obtain funding and

16 Seelnvestment Law, arts. 4-6, 8, 15 (CLA-4).
1 El Dorado PFS at 21 (C-9).

18 See Letter from Robert Johansing to Gina Navas de &fiaz, dated 24 July 1998, at 2
(indicating that “[l]t now appears to us that theldypotential in the majority of our prospects oh E
Dorado Sur is deeper than originally thought, assalt of which, the future exploration will neexl lie
deeper and more expensive. Nevertheless, thet@btisnthere and it will be proven at a future eirf)
(C-327).
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Mirage began to look for a partner to help it susthe cost of its exploration program at El
Dorado.

65. On 8 October 1998, the President of Kinross El &#dv, Mr. Robert Johansing,
wrote toMs. Gina Navas de Hernandez, the Director ofXineccion de Hydrocarburos y Minas
(“Bureau of Mines’), part of theMinisterio de Economigpreviously defined asMinistry of
Economy’ or “MINEC "), asking that she provide the company with a writsssurance that
the company’s exploration licenses would be extdndpon the expiration of their initial

terms!t®

As Mr. Johansing explained, Mirage was considepartnering with another investor
that would allow it to move forward with its expation projects and eventual production plan;
however, the interested parties were “looking fogumrantee from the Bureau of Mines that
assures them that the license will not expire Iy 1899."°

66. In order to facilitate Mirage’s ability to obtairhé necessary funding, Mr.
Johansing requested Ms. Navas to provide him witttar expressing that upon expiration of
the El Dorado Norte and El Dorado Sur licenses, EfN\would grant the two-year extensions
allowed under Article 19 of the 1996 Mining Law fbioth licenses, as long as the legal
requirements had been complied with.

67. On the other hand, Mr. Johansing’s letter cleanlgidated that, in accordance

with his prior conversations with Ms. Navas, thése-year extensions would not ultimately

provide enough time for the company to move intadpction. As he stated:

19 Letter from Robert Johansing to Gina Navas den&elez, dated 8 October 1998, at 1 (C-328).
120

Id.
121 Id
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| want to emphasize that we have not changed oojegr
development plan and the two years that we arenggskr will not
be sufficient for the complete development of thie d®rado
project. Nevertheless, | think we can meet therégsof the
interested parties with an extension of two yeamsl & the
meantime_we will keep looking for a legal solutitm ask for
another two year necessary?

68. In closing, Mr. Johansing reiterated the need tiabfinancing for the project
from partners outside of El Salvador and askedHerDirector of Mines’ cooperation in helping
Kinross to move the project forward to developmad productior?®

69. On 22 October 1998, Ms. Navas responded to Mr.nkhg with the requested
assurance of an extension of the terms of the EadmwNorte and El Dorado Sur exploration
licenses, highlighting that, “[flurthermore, thevtagrants any holder of an exploration license,
who has also complied with all legal provisionsg #xclusive rights to request the respective
concession

70. In June 1999, Kinross El Salvador duly applied dod received extensions to
several of its exploration licenses, including ElrBdo Norte and El Dorado Str. At this same
time, Kinross reiterated to the Bureau of Minesdtsicern that the additional two-year term
provided for under the 1996 Mining Law was not might to carry out the work required to
complete the transition from exploration to ex@tdn. As Mr. Johansing indicated:

| should like to draw your attention to a deficigrino the Mining
Act that has a profound effect on our exploratiativaties in

122 Id. at 1-2 (emphasis added).

123 Id. at 2.

124 Letter from Gina Navas de Hernandez to Roberadsing, dated 22 October 1998 (C-270).

125 Resolution No. 57, dated 15 July 1999 (C-329%dReion No. 58, dated 15 July 1999 (C-330).
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Potonico. So far we have not made any discoveRaitonico that
would allow us to concentrate our energy and fir@Enesources
on defining the limits of a precious metals reseuiye have spent
more than US$269,933 on exploration and some reasoro
good targets have still to be bored. If we recéineeextension, as |
hope we will, we shall have two years in which take a
discovery, define its limits, complete the Fea#iStudy, and
prepare the Environmental Impact Study. The onlyoogeft to us
then is to request an Exploitation Concession dftertwo years.
This puts us in the difficult situation of not hagienough time to
be successfulThe difficulty here is how to propose additional
activities to our parent company, Mirage ResouroepGration._|
shall be obliged to tell them that the present thogs not give us
enough time to be successful. | should be grateful for your
observations on this important issue because, ite sp the good
intentions of Article 19, its final result will hava negative effect
on the mining industry in El Salvadtf

71. One month later, on 26 August 1999, Ms. Navas wrtoteMr. Johansing,
attaching a draft bill for an amendment to the 1886ing Law, “so that you may submit your
comments....**”  Among other proposed reforms, the draft bilhelied to Ms. Navas’s letter
specifically included amendments designed to addtiee concerns expressed by Kinross El
Salvador by extending the period of exploratioredises and modifying the requirement that
exploitation work commence within one year of signthe concession contraét. As discussed
further below, this draft bill, with some modifigams, was eventually enacted into law by the
SalvadorarAsamblean July of 2001.

72. In the meantime, Mirage finally located an outsideestor for the ElI Dorado

Project and eventually completed a merger with BayMining Corp. in March 2000

126 Letter from Robert Johansing to Gina Navas deniledez, dated 26 July 1999 (emphasis added)
(C-331).

127 Letter from Gina Navas de Hernandez to Roberadsing, dated 26 August 1999 (C-293).
128 See id, arts. 7, 8A of the attached draft bill (C-293).
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(“Dayton”). By this time, however, the El Dorado Norte a&tl Dorado Sur Exploration
Licenses were rapidly approaching their final exfian date. Realizing that the licenses would
be expiring within the next year if the expectedidtative reform did not go through, Dayton
rushed to carry out a feasibility study, acquire emvironmental permi®® and obtain the
necessary financing to move to the exploitationsphaf developmenrit® Unfortunately, by mid-
2001 it had not yet been possible to finalize aoprave the text of the proposed amendment to
the 1996 Mining Law, which was also intended to egenthe conflict of competence between
MARN and the Bureau of Mines created by the enactragthe Environmental Law.

6. El Salvador Takes Emergency Action and Amends itsaw in

Order to Respond to the Needs of Foreign Investoiia the El
Dorado Project

73.  InJune 2001, with just weeks left before the Efddlm Norte and Sur Exploration
Licenses were set to expire and with the amendrtwrthe 1996 Mining Law still under

consideration, the Salvador&sambleaook action, responding to the requests by MINBEG a

129 Seeletter from Mr. Francisco Perdomo Lino to Mr. Rah#ohansing, dated 14 December 2000
(requiring the presentation of an EIS to move fodwaith the environmental permitting process fag th
El Dorado Mine project.) (C-332).

130 SeePress Release, Dayton Mining Corporation Annour@gsrating and Financial Results for

the Year Ending December 31, 2001, dated 22 Feprg@02 (“In 2001, the Company incurred
exploration expenditures of $0.6 million at El Ddoa... The El Dorado expenditures were focused on
preparation of a draft feasibility study for subsiis to the El Salvador government in order to eshv
the property concessions into exploitation liceri¥éemphasis added) (C-333); Press Release, Imgrove
Financial Results for the First Quarter of 200lteda28 May 2001 (“Exploration spending in 2001 was
almost entirely on the El Dorado property in ElV@alor and was incurred to advance the preliminary
economic study, which must be submitted to the gowent of El Salvador in mid-July.”) (C-334); Press
Release, Second Quarter Financial Results, datesu@igst 2001 (“Exploration expenditures decreased
because the work at the El Dorado property in Be#r was directed towards the completion of the
preliminary feasibility study in 2001 while in 20@Be Company undertook a significant in-fill drilgj
program.”) (C-335).
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Dayton by granting an emergency legislative extamof Kinross El Salvador's Exploration
Licenses to prevent them from expiring “while explion work remains ongoing™
74. As indicated by Decree No. 456, the 1996 Mining Laas in the process of

undergoing further reforms, which, among other deinwould allow for a longer term for
exploration licenses. On the other hand, it wasettain whether the reformed law could be
passed before the expiration of certain existicgriges. Thus, an emergency extension was
granted in consideration of the fact that:

Mining activities are highly significant for the wotry’s economy

in that they generate investment from domestic &mekign

companies, thereby contributing to job creation deglelopment
in the areas in which they are perforn&d.

75.  Furthermore, th&sambleaspecifically demonstrated its awareness that:

[T]he aforementioned companies have invested maliof dollars
in_carrying out these activities; consequently [#ypiration of
their exploration licenses]...would cause them sigarit harm
due to the current downturn in international gotitgs, thereby
hindering their efforts to raise capitél.

76.  Shortly after the passage of Decree No. 456, tihea8aranAsamblegproceeded
to enact Decree No. 475, in which it reformed salvprovisions of the 1996 Mining Law (the

“2001 Amendment).®* In particular, the 2001 Amendment extended theimam term of

181 Decreto No. 456f 3 July 2001, published in tH®iario Oficial No. 130, Vol.352, on 11 July
2001, Preamble, para. Il (CLA-211).

132 Id., Preamble, para. |.

133 Id., Preamble, para. Ill (emphasis added).

134 Decreto No. 47%f 11 July 2001, published in thigiario Oficial No. 16, Vol. 352, on 31 July
2001 (CLA-212); Press Release, Changes to Salvaddinaing Law, dated 23 August 2001 (“With the
passage of these most important modifications itléar that the Salvadoran government is eager to
support the development of its natural resources iesponsible manner, broaden the foundationsof it

(continued...)
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exploration licenses from five years to eight yeéérsin a similar vein, the 2001 Amendment
also modified the requirement that mining concessi@s commence “exploitation work” within
one year from the date of signing the concessiaract’*® This requirement was amended to

require only the commencement of “preparatory workexploitation,” within one year after the

date of effectiveness of the concession contfact.

77. In addition, exploitation concession holders thad hfailed to update their
outdated mining rights within the period stipulatedthe 1996 Mining Law were given an
amnesty for failure to comply, and were grantechdditional period of 120 days from the entry
into effect of the 2001 Amendment in order confahair rights accordingly®

78. As later explained by Catherine McLeod-Seltzer, amber of the Board of
Directors of Dayton in 2001 (and later Chairmarhaf Board of PRMC):

[El Salvador] has ... very friendly mining laws aslhwewhich we,
as a matter of fact, had a hand in helping the wowent draft so

(continued)

economic reforms and modernization, and act in wa tlvat will attract additional foreign investmeit
(emphasis added) (C-225).

135 2001 Amendment, art. 8 (amending Article 19 & 1996 Mining Law) (CLA-212). Possibly in
consideration of this extension, and given El Séva historical concern with not allowing mining
properties to be tied up unproductively, the 200theftdment also introduced a new annual fee payable
by both exploration license holders and concessiesald., art. 8 (amending article 19 of the 1996
Mining Law); art. 12 (amending Article 24 of the I®Mining Law); art. 28 (amending art. 66 of the
1996 Mining Law).

136 1996 Mining Law, art. 23 (CLA-210).
187 2001 Amendment, art. 11 (emphasis added) (CLA-212)
138 Id., art. 32.
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that El Salvador would be open and receptive tangimvestment
and allow deposits to be developed in a timely.Way

79. These events paint a clear and unequivocal piciuEd Salvador’s consistent and
longstanding desire to attract mining investmemtegally, and to encourage exploitation of the
El Dorado Project in particular. As described aydwl Salvador had sought to attract a modern
mining industry with the 1996 Mining Law by streanmhg the licensing system and extending
the term allotted for exploration and developméhtOn the other hand, El Salvador's mining
legislation had consistently sought to prevent mgniights holders from “sitting on their rights”
without undertaking active production. As indicht®n the Committee Report to the 1922

Mining Code, this was viewed as being necessapyder to avoid “subject[ing] the Country to

the loss arising from the failure to exploit a matuesourcg'** and thus, the 1996 Mining Law

did not depart entirely from this historical traj@y. Instead, as observed by Mr. Williams in his
Expert Statement, it attempted to find a middleugbthat would accommodate business cycles
and promote substantial exploration investment)endii the same time prevent companies from
“engaging in speculation or hording and tying upeptially valuable mineralized areas without
engaging in productive developmert:”

80. However, as new mining investment started to tdkétowing enactment of the

new law, it became evident that the five year mkselected “was not an appropriate middle

139 Transcript, Company Interview: Catherine McLeadt&er, Pacific Rim Mining Corp., dated 28

June 2004 at 3 (C-336).

140 Williams Expert Statement at 18-19.

141 1922 Mining Code, Committee Report, Chapter GILA-207).

142 Williams Expert Statement at 12.
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ground and that a longer time was need&d Then,in specific response to the requests made by
foreign investors in the El Dorado Projeend with the full support of the Bureau of Minds
national Asamblea Legislativauickly acted to make the legal reforms that weeeessary to
ensure that the El Dorado Project could go forwdmdso doing, it demonstrated that it was fully
attuned to the reasonable needs of the fledglitegnational mining industry in the country, and
that it fully supported efforts to move the El DdoaProject from exploration into production.

81. Notably, this extraordinary show of support foregn investment in the El
Dorado Project was also entirely consistent wittSBlvador’s long history of favorable mining
legislation; the specific recognition of the El @dp Project’s importance to the Department of
Cabanas during the parliamentary debates overd®é Mining Law; and thé&samble& recent
enactment of an Investment Law modeled on intesnati standards for the promotion and
protection of foreign investment.

82. Indeed, other reforms were also undertaken in @04 2Amendment with a view
to increasing legal security and otherwise makimgditions more favorable for mining
investors. For example, the 2001 Amendment eliteohghe discretion of the Bureau of Mines
with regard to the application and reporting regmnents for the exploitation concession. Thus,
the requirement for the applicant to submit, “otltrcuments that the Bureau may deem

appropriate® was replaced with a requirement to submit, “otdecuments that may be

1“3 d. at 18.
144 1996 Mining Law, art. 37.2(g) (CLA-210).
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established by regulation® The vague requirement for the concessionaireubongt reports
“that may be requested by the Bure#li,ivas also replaced with a requirement to submit an
annual report setting out certain specified infaiora™*’

83.  Furthermore, the 2001 Amendment removed the arpifrae square kilometer
superficial area limitation on mining concessionatthad existed under the original I&%and
decreased the royalty on metallic minerals du@éanational Government from 3% to 19%.

84. Aside from clarifying certain ambiguous provisioBe other main aim of the
2001 Amendment was to remove the conflict of comipet between MARN and the Bureau of
Mines that had been created by enactment of th&dtmaental Law. In this regard, the 2001
Amendment modified Articles 28(f) and 48 of the &9@ining Law to reflect that the Bureau of
Mines was no longer responsible for determining tivie the mining concession holder had
caused environmental harm through its mining aotisj or for imposing consequences for any
potential harnt>®

85. In addition, it also amended Article 37.2 of th@&Mining Law with respect to
the environmental component of the mining concessipplication. As indicated above, the

1996 Mining Law had required submission of an emwinental impact study and a plan of

145 2001 Amendment, art. 20 (CLA-212).

146 1996 Mining Law, art. 25(h) (CLA-210).

147 2001 Amendment, art. 13 (amending art. 25(hhef996 Mining Law) (CLA-212).
148 Id., art. 16 (amending Article 30 of the 1996 Mininaw).

149 Id., art. 27 (amending Article 65 of the 1996 Mininavi).

150 Id., art. 15 (amending art. 28(f) of the 1996 Minirgw); art. 25 (amending art. 48 of the 1996
Mining Law).
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mitigation measure$S! In the 2001 Amendment, this was replaced with réguirement to
submit the environmental permit issued by the cdmgeauthority, with a copy of the EI3.

As explained by Mr. Williams in his Expert Staterhetiis modification tended to ensure the
security of legal rights of mining investors inHigof the new separation of competence between
MARN and MINEC in regard to mining activitiés’

86. As indicated above, the 1996 Mining Law requirec tboncessionaire to
commence work within one year from the date of aigre of the relevant concession contract, a
requirement that was modified but neverthelessepvesl in the 2001 Amendmefit. Notably,
the period to commence work provided under ArtR3ewas extendable for up to one yeaty
in the event the concessionaire could demonstrateekistence of dorce majeureevent:>
which was very much in keeping with El Salvadoosidstanding tradition of imposing strict
work requirements on mining concessionaires in otdestimulate prompt development of its

mineral deposit$>®

151 1996 Mining Law, art. 37.2(e) (CLA-210).

152 2001 Amendment, art. 20 (amending art. 37 ofl®@6 Mining Law) (CLA-212).
153 SeeWilliams Expert Statement at 21-24.

154 1996 Mining Law, art. 23 (CLA-210); 2001 Amendrheart. 11 (CLA-212).

155 Id

156 See, .9.1881 Mining Code, art. 40 (providing that, “[n]dma may be considered to be legally

protected unless it has established jobs with émaratives directly employed in its exploitation dyts.
41-43 (providing specific requirements for the tygdework to be carried out) (CLA-208); 1922 Mining
Code, Committee Report, Chapter VIl (indicatingttiénes must be confiscated for lack of work so as
not to “subject the Country to loss from the faéltto exploit a natural resource”) (CLA-208ge alsad.

art. 48(1) (providing that a mine shall be consdeabandonednter alia, “[w]hen six months have
passed since the concession was awarded and imipegl work has been done at the mining property
on the surface or underground that would show tiatconcessionaire has the good faith intention to
move forward with mining the concession. Saidmiath period may be extended if the interested/part

(continued...)
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87. On the other hand, the new Environmental Law reguirthe mining
concessionaire to obtain an environmental perneimf™ARN prior to commencing mining
operations?’ Thus, if the new mining concessionaire were ¢m $is contract with MINEC and
then face an inordinate delay in obtaining the ss@gy environmental permit from MARN, it
ran the risk that its mining rights would be fotéesi.

88. By making the environmental permit an applicatiequirement for the mining
exploitation concession, the 2001 Amendment fatéd compliance with the requirement to
commence operations under Article 23, allowing tlemfuirement to be maintained while still
protecting mining investors who faced delay in @sming their applications before other
administrative agencie€ Indeed, as confirmed by Mr. Williams in his Exp8tatement, there
IS no requirement in the 1996 Mining Law (nor wa® amposed in the 2001 Amendment) for an
applicant for an exploitation concession to holdaéid exploration license at the time that it is
awarded the concessiétl. On the other hand — and as discussed furth€edtion V, below —
an applicant that holds a valid exploration liceasthe time it submits its concession application
preserves itexclusive right to the concessiander Articles 19 and 23 of the 1996 Mining Law,
and as amended. For the remainder of this sulonistie 1996 Mining Law as Amended in

2001 will be referred to as thé&fmended Mining Law.”

(continued)

can provide justifiable grounds for requesting atewsion, prior to the end of the initial six month
period, or in the event the competent authorityntke@ necessary to extend it. The extension may no
exceed an additional six monthsit);, arts. 49-52see alsdVilliams Expert Statement at 21-22.

157 Environmental Law, art. 19 (CLA-213).
158 SeeWilliams Expert Statement at 22-23.
9 d. at 22.
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89. As set out in the foregoing subsections, El Salvadas a long history of
encouraging mining investment, beginning in the [B800s. Indeed, active mining operations,
including commercial exploitation, were carried dwt foreign companies at various points in
the country’s history and were consistently welcdrbg the Government.

90. Although the modern mining industry did not develop EI Salvador to a
significant degree — partially due to civil conf§cwhich plagued the country for much of the
20" century — the country’s lawmakers made the mirimdustry a priority in a post-war
economic and social reform program which also exadht included the Environmental Law and
the Investment Law. Notably, the new 1996 MiniregM_already reflected the ethos of both of
these later laws, specifically aiming to attractimyestment while also implementing new
standards for environmental protection. Nevergglé was the Mining Law which was pushed
to the top of the reform agenda, out of recognitbthe “fundamental importance” of attracting

mining investors to the country in order to: “ceeatew job opportunities for Salvadorans,

promoting the Economic and Social Development efrégions in which the minerals are found,

allowing the State to collect the revenues that swenecessary for the fulfillment of its

objectives’**°

91. Indeed, as has been widely reported and was spabjfirecognized during the
parliamentary debates over the 1996 Mining Law,rpegions of El Salvador such as Cabarfas

are in desperate need of economic diversificatioorder to alleviate severe poverty and prevent

160 1996 Mining Law, Preamble, para. Ill (emphasidext) (CLA-210).
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further environmental degradation as a result cfugtainable farming practices. Moreover,

neither the Government nor the local private indupbssessed the risk capital, experience or
technology to successfully locate the country’sssaiitial mineral resources or bring them into

production in a “rational and sustainable” manfier.

92.  When foreign mining companies began to ramp up vabitke El Dorado Project
contemporaneously with the new 1996 Mining LawrstfZinc Metals, then Mirage, and later
Dayton — they were consistently welcomed by the €ioment and enjoyed collaborative
relationships with the Bureau of Mines. In fabg events that transpired in connection with the
development of the ElI Dorado Project between 1988 2001 demonstrate beyond doubt that
the interests of all the relevant actors in El &dbr were completely aligned with those of the
foreign investors that were struggling to advarmeeRroject through a period of low gold prices.
Indeed, so important was investment in the El DorRdoject viewed by El Salvador that in
2001 theAsambleaissued a special law just to ensure that the dar@vestors would not be
damaged by an expiration of their exploration rsght

93. As a result of El Salvador's demonstrated commitmerthe success of the El
Dorado Project — both in 1995 and again in 2001aytén was able to move forward with the
preparation of a feasibility study and attempt tondp the ElI Dorado Project online.
Unfortunately, while Dayton had an experienced ngnieam, including mining engineer Fred

Earnest, it did not have the cash in hand to bdgirelopment of the El Dorado Project, nor did

161 See, e.gid., art. 25(a).
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it have the required exploration expertise to saftslly increase the property’s reserve base in
order to attract additional financinf.

94.  As explained in the following subsections, theseenmrecisely the qualities that
Pac Rim brought to the equation when it entered dhé scene in 2001, along with a high
standard for environmental and social consciousardsa desire to develop a low-cost, highly-
profitable and environmentally clean mine. Thihg, 2002 merger between Dayton and Pac Rim
was literally a match made in heaven for the Elddor Project, and, by all reasonable and
historical accounts, for the country of El Salvador

B. Overview of the Pac Rim Companies

95. As explained in Claimant’s previous submissiong Bac Rim Companies are
comprised of a small group of entities locatedemesal different jurisdiction¥® The number
and structure of the Companies have changed seavmeid from 1997 to the present, based on
the Companies’ acquisition and disposition of asseid their overall business needs. But the
basic management of Pac Rim, and the two locafrons which the Companies as a group have
been managed — Reno, Nevada, U.S.A., and VancoDsegda — have not changéd.

1. The Formation of the Pac Rim’'s Management Team

162 See, e.g Transcript, Company Interview: Catherine McLe&®altzer, Pacific Rim Mining Corp.,

dated 28 June 2004 (C-336); Press Release, P&iificand Dayton Mining Propose Merger, dated 9
January 2002 (C-217).

163 Claimant’'s Counter-Memorial in Response to Redpatis Objections to Jurisdiction, dated 31

December 2010 Counter-Memorial”) at 18.

164 Witness Statement of Catherine McLeod-Seltzated 31 December 2010MtLeod-Seltzer
Witness Statement), para. 5; First Witness Statement of Thomas$krake, dated 31 December 2010
(“First Shrake Witness Statemen), para 35; Second Witness Statement of ThomaShtake, dated
21 March 2013 (Second Shrake Witness Statemeft para. 33.
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96. As the Tribunal may recall, the current managenoérine Pac Rim Companies
essentially dates back to 1997. Since that time two senior officers of the Companies have
been Mr. Thomas Shrake, who currently serves afPthsident and Chief Executive Officer
(“CEQ”) of PRMC, and Ms. Catherine McLeod-Seltzer, whorently serves as the Chairman
of the Board of Directors of PRME&. Both Mr. Shrake and Ms. McLeod-Seltzer are well-
known figures in the mining world.

97.  Mr. Shrake is a U.S. citizen who has worked anddiin Reno, Nevada, U.S.A.,
from 1983 to the present (with the exception ofheee-year period spent in Hermosillo,
Mexico)!®® Prior to joining Pac Rim, Mr. Shrake already emejd a well-established reputation
for finding and developing mineral deposits boththie United States and in Latin Amerféa.
Mr. Shrake’s extensive background in explorationlggy is set forth in detail in his First and
Second Witness Statements, but in short, over #s thirty years, he has found numerous
significant mineral deposits in Latin America ahé United States (many of them in Nevaldd).
During the course of his career, Mr. Shrake has htmed his ability to develop and manage
highly profitable mining operations, working clogetith metallurgists, mining engineers, and

corporate managet¥.

165 Counter-Memorial, para. 43; First Shrake Witn8sstement, para. 33; Second Shrake Witness

Statement, para. 32.

166 First Shrake Witness Statement, para. 1; Secbhrak& Witness Statement, para. 1.

167 McLeod-Seltzer Witness Statement, para. 22.

168 SeeFirst Shrake Witness Statemergaras. 14-25; Second Shrake Witness Statemenats. [
27.

169 Second Shrake Witness Statement, paras. 15-27.
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98. While Mr. Shrake is well-known as an explorationolggist, Ms. McLeod-
Seltzer's reputation is for financing and puttimgeéther successful mining compani€s.Her
model has been to put the right management tegitage and raise the necessary financing; she
then finds a talented exploration geologist to I¢ael technical side of the businéSs.Peter
Brown, founder of Canaccord Financial IncCénaccord’) (which has financed more mining
and/or exploration projects than any other companthe world) explains that Ms. McLeod-
Seltzer is “revered” in the mining community:

She is knowledgeable and understands the miningdss in a
way few others do._She is one of the best, mgs¢menced, and
most respected Canadian managers of mining projemtisiwide,

with particular expertise in Latin America. Sherévered in the
mining community.

Mr. Brown adds that “any project on which [Ms. MddeSeltzer] works and endorses is

certainly financeable. To put it more simply, Gathe is ‘financeabl& "3

170 First Shrake Witness Statememaras. 27-30; McLeod-Seltzer Witness Statememgsp 18, 20,
22; Second Shrake Witness Statement, para. 29+a0sdript, Company Interview: Catherine McLeod-
Seltzer, Pacific Rim Mining Corp., dated 28 Jun84£0

Myself, | come from a financial background. | wasponsible for the co-founding of a
company called Arequipa, which went from being akmmompany acquiring projects in
Peru to the discovery of the Pierina deposit ir@aga of about three years. We sold that
company for about $1 billion. I've been involvedmining finance ever since. That was
in 1996. (C-336).

McLeod-Seltzer Witness Statement, para. 18, 20, Qounter-Memorial, para. 46; First Shrake
Witness Statement, para. 27; Transcript, Compaitgniiew: Catherine McLeod-Seltzer, Pacific Rim

Mining Corp., dated 28 June 2004 (C-336); Witnetstenent of Peter Brown, dated 26 March 2013
(“Brown Witness Statement), para. 5 (stating that Ms. McLeod-Seltzer “alwayeates top level teams

around her (such as the team at PRMC)”).

172

171

Brown Witness Statement, para. 5 (emphasis added)
173

Id. (emphasis added).
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99. In 1996, Ms. McLeod-Seltzer was looking for new mghcompanies to finance
and develop. She was introduced to PRMC, a smaligly traded Canadian company that had
been founded in 1986. At the time, PRMC held arrest in the Diablillos silver project in
Salta, Argentina through an Argentine subsididis. McLeod-Seltzer believed that PRMC had
potential, but could accomplish more with betteraficing and a better overall management
team. Accordingly, she led the acquisition of PREugh a private placement financing and
acquired control of the Companits.

100. Following her usual model, Ms. McLeod-Seltzer wante find an accomplished
exploration geologist to manage and lead the Compaaxploration and mining efforts. She
knew Mr. Shrake by reputation and arranged for ating with him:> As Ms. McLeod-Seltzer
explained in a 2004 interview:

Tom has a long history of exploration success, nworked
most of the last 25 years or so in South and CleAtreerica. He
was responsible for the acquisition that made @Gdnra takeover
candidate in the mid-1990s. That went from abo@s@ million

market cap company to a $300 million market cap pamy in a
very short period of time, and it was basically #eguisition he
made that drove that increase in valie.

101. Mr. Shrake found that he and Ms. McLeod-Seltzereshaany of the same social

values as well as the same philosophy for how amgibusiness should be run. Both for

business reasons as well as personal convictionSMake and Ms. McLeod-Seltzer believe that

1ra McLeod-Seltzer Witness Statement, para. 21.

175 Id., paras. 22-23.

176 Transcript, Company Interview: Catherine McLeadt&er, Pacific Rim Mining Corp., dated 28

June 2004 (C-336).
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mining companies operating in the developing waonldst adhere to the highest environmental
and safety standards and must be committed toisakta developmerit!

102. Following their meeting, Ms. McLeod-Seltzer offerst. Shrake the position of
CEO of PRMC. Mr. Shrake accepted the position badan work for the Companies in
February 19977

2. Pac Rim’s Institutional Talent and Expertise

103. As explained by both Mr. Shrake and Ms. McLeod-&xlt the talent and
expertise required to locate valuable mineral dép@nd to develop them into mines that are
financially profitable and environmentally sound rare and often harder to find than the
financial capital™ One of Pac Rim’s primary assets is the intellgotapital it boasts among its
management team, employees, and Board of Dire&orsThis institutional talent is rare,
particularly for a junior mining company such as Ram.

104. Upon accepting the position of CEO of PRMC in eat§97, Mr. Shrake
established an office in Reno and hired an offi@nager®™ He also hired the core team of

geologists, Messrs. William T. Gehlen and DavidgErmwith whom he had worked at Gibraltar

L First Shrake Witness Statement, para. 30; McLesltk& Witness Statement, paras. 25-26.

178 First Shrake Witness Statement, para. 33; Secorak& Witness Statement, para. 31; McLeod-
Seltzer Witness Statement, para. 27.

179 McLeod-Seltzer Witness Statement, paras. 18, 28 $hrake Witness Statement, para. 63.

180 Brown Witness Statement, para. 5 (stating that MsLeod-Seltzer “always creates top level

teams around her (such as the team at PRMC)");s€rgot, Company Interview: Catherine McLeod-
Seltzer, Pacific Rim Mining Corp., dated 28 Jund2(q“We've got a very dedicated, ambitious
management team. And we also have a very hightgu@adploration group out in the field. And I thin
that’s going to continue to add value on top ofdegelopment of El Dorado.”) (C-336).

181 First Shrake Witness Statement, para. 34.
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Mines Limited (where Mr. Shrake had been Vice-Rlesi for Exploration prior to joining the
Pac Rim Companies). Messrs. Shrake, Gehlen, amst Bave worked together for over twenty
years, and together they form an exceptionally ngfrgeological exploration tealff. As
described on PRMC'’s website:

Pacific Rim’s exploration strategies and geologigedgrams are
conceived, planned and carried out by a core gajuguccessful
explorationists including Tom Shrake, the Compar@EO, Bill

Gehlen, VP Exploration and Dave Ernst, Chief Geislog This

team has over 75 years combined experience in gaidcopper
exploration and was responsible for the identifaat and
delineation of a humber of world class mineral d#goThey have
many years of experience working in North, Centatl South
America, and have a unique understanding of the ¢elts of
Central America®®

105. Both Messrs. Gehlen and Ernst have been instrumentaexploring and
developing the El Dorado Projeét. Today, Mr. Gehlen serves as the President of the
Companies’ Salvadoran subsidiaries, PRES and DORHX.also serves as the Vice President
of Exploration for PRMC and Pacific Rim Exploratiomc. (“Pac Rim Exploration”) and
maintains an office in Pac Rim’s Reno office. $ir002, Mr. Gehlen has divided most of his
time between El Salvador and Reno, Nev&dadr. Gehlen is a Certified Professional Geologist
and a “Qualified Person” as defined by Nationaltrimment 43-101 (NI 43-101). (As

explained in Claimant’s previous submissions, thelBt101 Standards are regulatory reporting

182 Transcript, Company Interview: Catherine McLeat&er, Pacific Rim Mining Corp., dated 28
June 2004 (‘we have a very seasoned exploration teat has had a history of success”) (C-336).

183 Pacific Rim Mining Corp., Projects Overview (enagis added) (R-15); Second Shrakétness
Statement, paras. 34-36.

184 First Shrake Witness Statement, paras. 37-3956édond Shrake Witness Statement, para. 34.
185 First Shrake Witness Statement, paras. 39, &lyr8eShrake Witness Statement, para. 34.
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standards that apply to publicly traded Canadiampamies, including Claimant’s corporate
parent, PRMC?® Mr. Shrake discusses Mr. Gehlen’s qualificatidngther in his Second
Witness Statement.

106. Mr. Ernst serves as the Chief Geologist for bottMERand Pac Rim Exploration,
leading the Companies’ project generation campaigNorth, Central, and South Amerit.
He has also devoted substantial amounts of histiintee EI Dorado Project since 2002. When
not in the field, Mr. Ernst also maintains his offiin Reno, Nevad&® Mr. Ernst is geologist
licensed by the State of Washington, U.S.A., ailgg Mr. Gehlen, is a Qualified Person as
defined in NI 43-101%°

107. Following its investment in El Salvador, Pac Rim ved Mr. Frederick H.
Earnest to El Salvador to oversee the Companidsa@aran operations. Mr. Earnest was a
highly competent and experienced mining enginedrp wad been President of Dayton’s
subsidiary in Chile. Mr. Earnest served as thesident of PRES from 2004 through 2006,
when he left to pursue another opportunity in thetédl States. As Mr. Shrake explains: “Mr.
Earnest speaks Spanish and is experienced withgmgneining operations in Latin America.
We considered ourselves fortunate to have him onezum.”*°

108. Pac Rim also hired a number of highly qualifiedv@dbran professionals to assist

with the development of the El Dorado Project. Awmamthers, Pac Rim hired Ms. Ericka

186 Pacific Rim Mining Corp., National Instrument 481 Information (C-337).

187 Pacific Rim Mining Corp. 2003 Annual Report af&97).

188 First Shrake Witness Statement, paras. 39, 61.

189 Pacific Rim Mining Corp., National Instrument 481 Information (C-337).

190 Second Shrake Witness Statement, para. 67.

53



Colindres, a chemical engineer and former TechnieiaMARN, to serve as the Environmental
Protection Manager of the Project. Another Salvad@mployee, Ms. Cristina Elizabeth Garcia
Martinez (“Betty Garcia”);?"* was hired to serve as the Salvadoran Directorubli® Relations.

In this capacity, Ms. Garcia oversaw and managedrtany social and environmental programs
implemented by the Companies and discusskd in subsectionD.2.

109. By early 2008, Pac Rim employed over 200 Salvadoran assist with the
Companies’ drilling, exploration, and developmentiaties. The Company encouraged and
benefited from the talent of its Salvadoran empésyand looked forward to hiring more workers
from the local communities once the El Dorado mivent into operatio’® As Mr. Shrake
explains:

Our employees were trained to represent the Comimaay open,
honest and respectful manner, and worked hard t@ailgarn the
Companies’ “social license” to operate in El Satwmad | believe
that the Salvadoran professionals on our team eithodur

commitment to working in El Salvador in a consdeums manner
to ensure benefits to both the Companies and Eh8at™*

110. In addition to the institutional talent and expsstiof its management team and
employees, PRMC boasted an extraordinarily taleBeald of Directors?* PRMC’s Board is

comprised of seasoned professionals who have haaieeral deposits, built and operated

191 As a point of clarification, MINEC also had an goyee named “Betty Garcia,” whose name

appears on many of Claimant’'s documents as thepetsMINEC who received the Companies’ various
correspondence and submissions. The two Ms. Gaac@édistinct.
192

Pacific Rim Mining Corp., Social and EnvironmdrRa&sponsibility (C-59).

193 Second Shrake Witness Statement, para. 41.

104 Brown Witness Statement, para. 5.
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successful mines, and have exceptional market litiggi'> As both Mr. Shrake and Ms.
McLeod-Seltzer explain, the caliber of PRMC’s Diggs is an unusual asset for a junior
exploration compan¥?’

C. The Pac Rim Companies Invest in El Salvador

111. From 1997 to 2001, under Mr. Shrake’s directiore @ompanies continued to
develop the Diablillos project in Argentina, andalacquired several additional projects in
Argentina, which PRMC held through PRC and sevethér subsidiarieS? The geological
team also spent considerable time looking at ptejecPeru, which it ultimately decided not to
pursue'® Thus, by 2001, despite significant exploratiofoe$ in Argentina and Perd, the
Companies had not found a project that met thegrall/strategic goals.

112. As Mr. Shrake explains, by 2001, the low price ofdghad caused both investors
and mining companies to focus on maximizing goldpiction:

In 2001, the price of gold was only trading at abb$$270 an
ounce (current gold prices are closer to US$1600umte). With
the price of gold relatively low, investors had beeetting for
some time on a commodity boom (gold price increas®) had

invested in those companies that boasted the mostes of gold
in their projects. As a result, most CEOs werai$ecl on locating

195 Second Shrake Witness Statement, paras. 43-4ificFRim Mining Corp. 2003 Annual Report
at 1 (“The importance of Pacific Rim’s exploratiprojects to the Company’s growth is matched omly b
that of its people. We have a very talented egpion team (some of whom you will meet in the next
few pages) supported by management and a boarideotats with many years of front-line experience
discovering, building, financing and operating nsirsgound the world.”) (R-97).

196 Second Shrak®Vitness Statement, paras. 43-47.

107 See, e.gPacific Rim Mining Corp. 2000 Annual Report at 2388); Pacific Rim Mining Corp.
2001 Annual Report at 1-2 (C-339).

198 First Shrake Witness Statement, para. 42; Sectnak& Witness Statement, para. 48; Pacific
Rim Mining Corp. 2000 Annual Report at 2 (C-338ckic Rim Mining Corp. 2001 Annual Report at 1-
2 (C-339).
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large deposits in order to maximize gold productimespective of
the costs of extracting the minerals from the digd's

113. Although the market had previously emphasized gmioduction, Pac Rim’s
Management Team and Board of Directors believed the market was shifting and that
investors were rewarding those companies that esmgddhprofitability rather than the total
number of ounces producél. As Mr. Shrake explains, Pac Rim decided to ersubate of the
few profitability-focused companies in the market that time, Meridian Gold, Inc.
(“Meridian ™), which was operating the El Pefidon deposit inl€hiThe El Pefidon deposit was a
low-sulfidation type epithermal gold deposit. Thype of precious metals deposit can yield a
high quality, low cost produét*

114. Low-sulfidation mineral deposits, as the name satggecontain little sulfur or

other non-precious metals. This enables minemr@wvery without generating acid and thus

199 Second Shrake Witness Statement, para. 49.

200 See, e.g.Second Shrake Witness Statement, para.sB@; also 2002 Extraordinary General

Meeting, Presentation to Shareholders, dated 10 2p02 (“There has been a paradigm shift...[in] the
past couple of years. [...] This differs from the tpaben companies were primarily valued based on the
total number of ounces producdd(emphasis added) (C-218); Press Release, Pa&Rifn and Dayton
Mining Propose Merger, dated 9 January 2002 (“Brahific Rim and Dayton recognize that the primary
driver for shareholder value in the gold industgay is profit which is best served by the discovery and
development of sizeable, economically viable gadgasits with potential for operating costs in thadr
quartile on a worldwide basis. Dayton’s El Doraaddgproject in El Salvador has the potential todmee

a low-cost underground gold operation capable ofgging significant free cash flow in today’s gold
price environment.”) (emphasis added) (C-217); #iRelease, Pacific Rim Formalizes Strategic Plan,
dated 2 July 2003 (“The basis of Pacific Rim's &gic Plan is the Company’s recognition that the
highest market multiples in the gold mining indystoday are being afforded to companies that
demonstrate strong profitability and cash flow, netessarily those with the largest production and
reserve bases. Being big is no longer as impoasbeing profitablé) (emphasis added) (C-219).

201

First Shrake Witness Statement, para. 44; Se&imdke Witness Statement , para. 51; Leia
Michele Toovey, An Overview of Epithermal Gold Deposi(@1 March 2011) (“...these deposits
represent a high-grade, easily mineable sourceldf"y (C-220).
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minimizes environmental risk? Low-sulfidation systems have the potential toldjitarge
amounts of high-quality gold and silver in an eomimentally clean manner, with a relatively
low extraction cost®® By focusing on low-sulfidation type epithermallgyaeposits, Pac Rim
hoped to locate a project with a high quality maleleposit, low cost of extraction, and minimal
environmental impacf’

115. Thus, in March 2001, Mr. Shrake attended a minioigference where he learned
about an interesting exploration opportunity inSalvador, owned by Dayton, a publicly traded
Canadian comparf}: At the time, Dayton held several exploration fises in El Salvador, but,

as explained above, the primary focus of its amtisiwas the El Dorado Sur and the El Dorado

202 First Shrake Witness Statement, para. 44; SeSbrake Witness Statement, para. 51.

208 First Shrake Witness Statement, para. 44; Se&mdke Witness Statement, para. 51; Witness

Statement of Steven Ristorcelli, dated 20 March32QRistorcelli Witness Statement) para. 29
(“...the low-sulfidation nature of the El Dorado pimes-metal deposits made them even more rare and
attractive for mine development.”).

204 Second Shrake Witness Statement, para.sBg; also2002 Extraordinary General Meeting,

Presentation to Shareholders, dated 10 April 2@0b become profitable requires an unusual deposit
that has both low operating and low capital costhieving the extraordinary profits that we seekést
accomplished by delivering a high grade undergradejobsit of sufficient size to attract the attemtad

the market.”) (C-218); Transcript, Company IntewieCatherine McLeod-Seltzer, Pacific Rim Mining
Corp., dated 28 June 2004 (“the types of projdwswe’re focused on are low-cost, high-grade dépos
So these are deposits that can weather the stolmwef gold prices and produce a lot of money inets

of high gold prices) (emphasis added) (C-336).

205

First Shrake Witness Statement, para. 45; SeSbnake Witness Statement, para. 53.
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Norte Exploration License ared@®. Mr. Shrake was told that the El Dorado Projecs @dow-
sulfidation gold deposit, with estimated mineralaerces of around 300,000 ounégs.

116. As explained above, while Dayton had an experiemoédng team, it did not
have the liquid assets in 2001 to move the El Dofdbject into production, nor did it have the
exploration expertise to substantially expand theenal resources in order to attract financing.
Thus, it was looking to partner with another junmr mid-tier mining company that would
provide the right synergies to advance the Proj@unt.the other hand, Pac Rim had cash in hand
from the recent sale of its Diablillos property, \asll as an excellent geological team with
extensive experience and interest in hydrotherheladions.

117. Mr. Shrake’s interest was piqued and he decidadaiel to El Salvador to visit
the site. Upon visiting El Dorado and seeing th@ét first-hand, Mr. Shrake concluded that El
Dorado was exactly the type of property that then@anies had been seeking: a large, high-

quality, low-sulfidation type epithermal vein systé&®

206 SeeResolution No. 57, dated 15 July 1999 (C-329); Remm No. 58, dated 15 July 1999 (C-
330); Resolution No. 1, dated 12 July 1996 (C-3Z@solution No. 2, dated 23 July 1996 (C-317);
Notification from Gina Navas de Hernandez, datedNd2ember 2001 (C-340).

207 First Shrake Witness Statement, para. 46; Secbnak& Witness Statement, para. 54. The NI
43-101 Standards are regarded as the highestatitamal disclosure standards. In turn, the NI 83-1
Standards required Pacific Rim Mining Corp. to adh® the Canadian Institute of MiningQiM ™)
Definition Standards for Mineral Resources and Wah&eserves CIM Standards”). As defined by

NI 43-101 and CIM Standards a mineral resourcenesé is an estimation of the aggregatesasured
resources” “indicated resources’ and ‘“inferred resources located in a deposit, as those terms are
defined by NI 43-101 and CIM Standards on Mineras®urces and Mineral Reserves. CIM Definition
Standards — For Mineral Resources and Mineral ReserCIM Standing Committee on Reserve
Definitions, on Mineral Resources and Reservesindieins and Guidelines 4, dated 22 November 2005
(CLA- 33).

208 First Shrake Witness Statement, para. 47; SeSbrake Witness Statement, para. 56.
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118. As Mr. Shrake explains in his Second Witness StatgmPac Rim’s geology
team has a specialized understanding of hydrotHesysdems like the ones that typify the El
Dorado Project sit€? After visiting the El Dorado site, Mr. Shrake ogoized that the
exploration activities conducted by previous minc@mpanies had been insufficient to fully
explore the true potential of the Projéét. In particular, he believed that the previous
exploration programs had not drilled deeply enotagiind the bulk of the high-grade gold veins,
which, because of their hydrothermal propertieguped a specific range of elevations (or,
“Productive Interval”) that were deeper than most of the drilling hagedt* He was
convinced that the Project likely contained far entitan the 300,000 ounces of gold estimated
by Dayton. (To date over 1.4 million ounces ofonsgrable gold have been delineated and
significant resources remain to be explorét.)

119. Another attractive feature of the Project was thmcause of its nature and

geology, it could be mined underground, in a marthat would pose minimal environmental

209 Second Shrake Witness Statement, paras. 8-126185.

Id., para. 55; Pacific Rim Mining Corp. 2003 Annua®rt at 2 (noting that “[a] majority of the
roughly 200 drill holes that were completed at Er&do prior to Pacific Rim’'s involvement in the
project were shallow holes that did not test thedBctive Interval [or area where most of the reselis
located].”) (R-97).

211

210

Second Shrake Witness Statement, para. 55; 2008al Report at 2 (noting that “[a] majority
of the roughly 200 drill holes that were comple&tdEl Dorado prior to Pacific Rim’s involvementtime
project were shallow holes that did not test thedBctive Interval [or area where most of the receus
located].”) (R-97).

212 Pacific Rim Mining Corp. Management’s Discussiom snalysis for the fiscal year ended April

30, 2010, Sec. 3.1.6 (C-24).
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risk, especially if accompanied by proper safetgt anvironmental controf$® While much of

El Salvador is densely populated, the area whexeEttDorado Project is located is RBot. (In
fact, the Companies later determined that the serémtry to the mine and the related facilities
would be located on a former cattle rant¢h.) Thus, the mining operations would pose no
disturbance to local residents, while at the same fproviding hundreds of well-paid, skilled
jobs for near-by communitié&’

120. Mr. Shrake was excited by the El Dorado Project kndw that his geology
team’s expertise was uniquely suited for this tyfedeposit’’ Mr. Shrake’s expectations
extended well beyond the El Dorado Project. Heelbetl he and his team had uncovered an
underappreciated “gold belt” and that they had xarekent opportunity to discover additional
mineral deposits at other locations within El Setwe®

121. Mr. Shrake had originally wanted the Pac Rim Conmgmrto acquire only
Dayton’s assets in El Salvador. However, he ultatyaconcluded that a merger with Dayton in
its entirety would be more advantageous for theRat Companies, because Dayton held other

assets that could eventually be used to help fmatevelopment of both the exploration and

213 Second Shrake Witness Statement, para. 56; $tirstke Witness Statemepgra. 47; Counter-

Memorial, para. 67.

24 El Dorado PFS at 133 (C-9); First Shrake Witr@tsgement, para. 48.

215 First Shrake Witness Statement, para. 48.

216 Id., para. 48; Second Shrake Witness Statement, §@r#&acific Rim Mining Corp., Social and

Environmental Responsibility (C-59).

27 Second Shrake Witness Statement, para. 55.

218 Id., para. 55see alsdPacific Rim Mining Corp. 2008 Annual Report at 1-38).
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exploitation aspects of the El Dorado ProféttSpecifically, Dayton owned a subsidiary called
Dayton Mining (U.S.) Inc., a Nevada corporationtthald a 49% interest in a gold mining
operation called the Denton-Rawhide Joint Venttieton-Rawhid€’). Located near Fallon,
Nevada, the Denton-Rawhide mine was projected tergee millions of dollars in revenue for
the next several yeaf¥. These cash flows were an attractive source otlifun for the
Companies’ planned operations and exploration iéesvin El Salvador. Dayton also owned an
asset in Chile called the Andacollo Gold Mine (Whithe Companies eventually sold to the
Trend Mining Company in 2005 for a total of US $milion).?**

122. At the time Mr. Shrake proposed the merger with tDay Ms. McLeod-Seltzer
sat on the Board of Dayton, and Dayton’s PresidedtCEO, Mr. William Myckatyn, sat on the

Board of PRMC?* Accordingly, Ms. McLeod-Seltzer and Mr. Myckatyaecused themselves

219 First Shrake Witness Statement, para. 50; Se&bmdke Witness Statement, para. 59; Pacific

Rim Mining Corp. 2002 Annual Report at 2 (“The margf Pacific Rim and Dayton has created a
company whose position is stronger than the suits giarts. Pacific Rim’s current market capitatiaa

of approximately $38 million is more than 3 timdshe combined Dayton ($5.8 million) and old Pazcifi
Rim ($4.5 million) market capitalization of $10.3llion when the merger proposal was announced.”)
(C-28).

220 Press Release, Pacific Rim and Dayton Mining &epVerger, dated 9 January 2002 (C-217);

see alsdPacific Rim Mining Corp. 2002 Annual Report at Th¢ Company anticipates profits from the
[Denton-Rawhide] operation to increase substagtialthe coming years.”) (C-28).

221 First Shrake Witness Statement, para. 50; Witrssgement of Steven Krause, dated 31
December 2010 Krause Witness Statemen), para. 23; Press Release, Pacific Rim Annoufissal
2006 First Quarterly Results, dated 7 Septembeb Z0027); Second Shrake Witness Statement, para.
59.

222 First Shrake Witness Statement, para. 51; Mcl®eltzer Witness Statement, para. 29; Second

Shrake Witness Statement, para. 60.
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from the discussions of a potential transactiomnvben the Pac Rim Companies and Dayton. Mr.
Shrake led the due diligence and negotiation tefantfie Pac Rim Companiés.

123. The due diligence undertaken by the Pac Rim Conegani El Salvador prior to
the Dayton merger is summarized in previous filiffgsin sum, Mr. Shrake and his geology
team spent the next few months studying detailéainmation about the El Dorado deposit and
the exploration work carried there out by Daytod &s predecessors. They met with geologists,
geochemists, metallurgists, and mining engineergetoew Dayton's geologic exploration
data®*® Messers. Shrake, Ernst, and Gehlen also travel&l Salvador to conduct additional
geologic due diligence and to further advance PatsRunderstanding of the nature of the El
Dorado deposit?®

124. Mr. Shrake also met with local counsel to learnwbél Salvador's mining,
environmental, and investment laws, its investnratihgs, and the investment climate more
generally?®” Mr. Shrake learned that, as described abowafisectionA, El Salvador had a long

history of supporting the mining industry in gereraand the El Dorado Project specificalf.

223 First Shrake Witness Statement, para. 51; McLedltk& Witness Statement, para. 29; Second
Shrake Witness Statement, paras. 60-65.

224 Notice of Arbitration, dated 30 April 2009Nbtice of Arbitration ”), paras. 45-49; Claimant’s
Response to Respondent’s Preliminary Objectioreddaé February 2010 Response to Preliminary
Objections’), paras. 22-26; Transcript of Hearings on Respaitid Preliminary Objection, dated 31 May
2010 (‘Preliminary Objection Transcript "), 183:22-186:17, 208:21-211:7; Counter-Memoripdra.
70.

225 Second Shrake Witness Statement, paras. 58.

226 First Shrake Witness Statement, para. 51; Secbrak& Witness Statement, para. 58.

221 Second Shrake Witness Statement, paras. 61683;Jfirake Witness Statement, para. 51.

228 Dayton Press Release, Encouraging Results fromoEhdo Drilling, dated 22 June 2000 (For

example, a Dayton press release noted that “Bilkhdyyn and Robert Johansing, Project Manager of El

(continued...)
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Mr. Shrake also discovered that El Salvador wasagkntg on an aggressive campaign to attract
foreign investment and that the country’s investimgdimate and regulatory environment had
received high rating€’ For instance, in 2000 the Heritage Foundatiorexndf Economic
Freedom ranked EIl Salvadbtth globally, which fell just below the United &is (4th) and was
on par with Canada (11th) and Chile (11th). (krlstcontrast, in the 2013 Index of Economic
Freedom, El Salvador has fallen to 53rd, while Wmted States, Canada, and Chile are ranked
10th, 6th, and 7th, respectiveff)

125. Moreover, to further promote foreign investment, 2000 El Salvador had
established a foreign investment agenclPROESA’ (short for Promoting Exports and
Investment in El Salvadofj: El Salvador’s sitting Vice President acts as Fhresident of

PROESA. EIl Salvador plainly wanted to attract iigmeinvestment and to do so in an

(continued)

Dorado, met with the Vice President and with theister of Economy of El Salvador in March 2000 and
both offered their support and encouragement ferdéwelopment of the El Dorado Project by Dayfon
(emphasis added) (C-266); Memo from Robert JohgrsirWilliam Myckatyn, dated 21 February 2000
(A memo drafted in 2000 for Dayton similarly obsedly “We have maintained a reasonably close
relationship with Gina [Navas de Hernandez of theeBu of Mines] over the past 6% years and her
support is invaluabl®. (emphasis added) (C-267); Second Shrake WitBéstement, para. 96ee also
Q&A: Carlos Quintanilla Schmidt, VP of El Salvad®@ySINESSNEWSAMERICAS(18 July 2002) (“The
point for foreign investors is that we are a vetigbte country, with a very good labor force anarsty
private sector. They should have the idea thatnwihey come to El Salvador, they can be sure to
succeed. ... we are launching this campaign, toegstors know that El Salvador exists and that dne

of the three Latin American countries with a goodeistment grade”) (C-26).

229

2000 Heritage Foundation Index of Economic Freed@-222); Minutes of Meeting, Trade

Policy Review: El Salvador, WT/TPR/M/23 (25-26 Naveer 1996) (C-79); During this same time, El
Salvador’'s rankings on the Transparency Internatisn“Corruption Perception Index” have also
plummeted, falling from 53 in 2001 to 83 in 2012ee also Transparency International,

http://www.transparency.org/cpi2012/results (lastited 28 March 2013); Transparency International,
http://archive.transparency.org/policy_researchsys_indices/cpi/2001 (last visited 28 March 2013).

230 2013 Heritage Foundation Index of Economic Free¢o-223).

231 See El Salvador and Foreign Investment Targetsiivional Corporationsundated (C-224).
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environmentally responsible way — all of which waggpealing to Mr. Shrake and the Pac Rim
Companies®

126. Finally, Mr. Shrake met with high-ranking Governrh@fficials, including Ms.
Gina Navas from Bureau of Mines. Ms. Navas vdlitieat Dayton’s licenses were valid and in
good standing®® Mr. Shrake encountered enthusiasm from the affidhe met, both for the El
Dorado mining Project and the possibility of thecPRim Companies’ investment in the
country®*

127. Following the positive results of the due diligenoeEl Salvador, and of Dayton
overall, Mr. Shrake recommended that PRMC’s BodrBicectors approve the mergér. The
Board did so and in turn recommended approval @itlerger to the shareholdéis.The Press
Release announcing the Board’'s approval speciicaicognized amalgamated entity’s
enhanced ability to develop the EI Dorado Project:

“We are extremely excited by the win-win opportynithis
amalgamation presernitsstates Pacific Rim CEO Tom Shrake.
“The El Dorado gold project represents a uniqueooipmity to
explore a high-grade, potentially low-cost gold a&p with a

known resource and substantial upside potential.”
Dayton’s President and CEO, Bill Myckatyn stateBhé proven

232 First Shrake Witness Statement, paras. 51952jd GateQ&A: Carlos Quintanilla Schmidt, VP
of El Salvador BUSINESSNEWS AMERICAS (18 July 2002) (C-26); Second Shrake Witness Sizite,
paras. 62-63.

233 Second Shrake Witness Statement, paras@&;alsoResolution No. 1, dated 12 July 1996 (C-
326); Resolution No. 2, dated 23 July 1996 (C-3Ngtification from Gina Navas de Hernandez, dated
12 November 2001 (C-340).

234 First Shrake Witness Statement, para. 52; Secbrak& Witness Statement, para. 64.

235 First Shrake Witness Statement, para. 53; SeSbrake Witness Statement, para. 65.

Press Release, Pacific Rim and Dayton Mining &epMerger, dated 9 January 2002 (C-217);
Pacific Rim Mining Corp. Report to Shareholderdeda25 March 2002 (C-229).

236
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technical team and immediate cash that Pacific Rimgs to the
merged company will allow meaningful work to be artdken at
El Dorado right away The merged company will be a very well-
financed exploration and development company wigo&ntially
world class asset®

128. Following the approval of their respective shardedd, the Pac Rim Companies
and Dayton merged in April 2062

129. After the merger, the parent corporation of the lgaraated companies retained
the name PRMC and remained a publicly-traded Canadbmpany>® Mr. Shrake remained
principally responsible for the core exploratiomanining functions of the Compani#&s.

130. On 5 April 2002, Kinross El Salvador, Dayton’s Saleran operating entity, and
the holder of the El Dorado Norte and El Dorado Bxploration Licenses that comprised the El
Dorado Project — notified MINEC of the merdgér. At the time, Kinross El Salvador was held
through several Dayton subsidiarfés.

131. On 24 January 2003, Kinross El Salvador's Articlafs Incorporation were

modified, changing the name of the Companies’ Skiv@n operating entity to Pacific Rim El

287 Press Release, Pacific Rim and Dayton Mining &epVerger, dated 9 January 2002 (emphasis

added) (C-217).

238 Press Release, Shareholders Approve AmalgamattiBacific Rim and Dayton Mining, dated 3

April 2002 (C-230).

239 Organizational Structure Immediately Following 2002 Merger with Dayton (C-54).

240 First Shrake Witness Statement, paras. 55-56preShrake Witness Statement, para 66;

Transcript, Company Interview: Catherine McLeodt8=®| Pacific Rim Mining Corp., dated 28 June
2004 (“The company is basically managed by Tom I8hraho is our CEQ.”) (C-336).

241 Letter from Robert Johansing to Gina Navas denatedez, dated 5 April 2002 (C-341).

242 Organizational Structure Immediately Following 2002 Merger with Dayton (C-54).
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Salvador S.A. de C.V. (previously defined aBRES').*”® MINEC was notified of this
modification on 10 March 2003 On 5 December 2003 and 18 December 2003, MINEC
transferred the El Dorado Sur and El Dorado Nompl&ration Licenses respectively, from
Kinross El Salvador to PRES.

132. As indicated in Claimant’'s previous submissionsg tBompanies ultimately
vested ownership of PRES in PRC on 30 November ,2@0zrder to obtain various tax benefits
for the Companie¥® On 11 August 2005, th@ficina Nacional de Inversione§ONI"), a
department of MINEC, acknowledged PRC’s statushasnew owner of PRE®’ As indicated
in the Companies’ contemporaneous books and recailisof the investments that the
Companies had made in El Salvador prior to Noven20&4 were then assigned to PRC. In
addition, from 2005 forward, virtually all of theo@panies’ direct investments of financial
capital into El Salvador were made through PRC.

D. Pac Rim’s Development of the El Dorado Norte and HDorado Sur
License Areas (2002 — 2003)

133. Following the 2002 merger, the Pac Rim Companigmaibéao focus most of their

personnel and financial resources in El Salvaddessrs. Shrake, Gehlen, and Ernst, all spent

243 Kinross El Salvador Articles of Incorporationteié 24 January 2003 (C-342).

244 Letter from Edgardo Serrano to Gina Navas de &tetaz, dated 10 March 2003 (C-343); Letter
from Edgardo Serrano to Gina Navas de Hernandézd d® March 2003 (C-344).

245 Resolution No. 181, dated 5 December 2003 (C:3RB¥olution No. 189, dated 18 December
2003 (C-346).

246 Organizational Structure Chart, dated 30 Nover@é# (C-54); First Shrake Witness Statement,
paras. 40, 107; Krause Witness Statement, par&d&éiter-Memorial, para. 134.

247 Resolution No. 383-R, dated 11 August 2005 (NGA.R).

248 Krause Witness Statement, para. 26.
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considerable time undertaking exploration actigite® EI Dorado and other locations in El
Salvador, traveling back and forth between El Skdvand Reno.

1. Pac Rim Commences Its Exploration Program in El Saiador

134. Immediately after the merger, Pac Rim’s exploratieam began compiling the
results of the exploration work that had been mnesfy conducted at the El Dorado Projéct.
Pac Rim’s exploration team also initiated a surfapping and sampling program of the El
Dorado Project area’ Thanks to these efforts, Pac Rim was able tonbexgjploration activities
shortly after the merger was approved, commenciegraprehensive drilling and exploration
program at El Dorado in May 2002 that continuedtigh July 2008>*

135. As Mr. Shrake explains, Pac Rim’s drilling progrdrad two primary goal§?
First, Pac Rim needed to identify where the highdgrore was located within the EI Dorado
Project area in order to design a mine and alsexfmand the NI 43-101 compliant mineral
resource estimates of the known deposits and olfygosits that would likely be in the nearby

area’>® Expansion of the El Dorado resource estimatescaed with the property would

249 Pacific Rim Mining Corp. Quarterly Report to Silaolders, dated 19 September 2002 (C-347).
250 Id

1 Second Shrake Witness Statement, para. 68; Rassse, Pacific Rim Commences Diamond

Drilling Program on El Dorado, dated 28 May 200228&1); Press Release, Pacific Rim Suspends
Drilling in El Salvador Until Mining EnvironmentdPermit Granted; Local Staffing Reduced, dated 3
July 2008 (C-262).

252 Second Shrake Witness Statement, para. 69; Relgease, Pacific Rim Formalizes Strategic

Plan, dated 2 July 2003 (C-219); Press ReleasdfidPRim Announces 2005 Second Quarter Results,
dated 14 December 2004 (C-232).

293 As previously noted, according to the NI 43-1Gar8ards and CIM definitions, anineral

resource’ is defined as a resource “in such form and qinmtnd of such a grade or quality that it has
reasonable prospects for economic extractiom turn, a ‘mineral reserve’ is “the economically

(continued...)
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enable Pac Rim to attract the significant financegital required to ultimately finance and build
a mine at El Dorado. Knowing the hydrothermal elegeristics of low-sulfidation mineral
deposits, Mr. Shrake and his team were uniqueljifacato a deliberate, systematic approach to
locate these additional resourés.

136. The second goal of Pac Rim’s drilling program waglévelop a very detailed
scientific understanding of the geological histarf the EI Dorado deposits so that the
exploration team could apply this knowledge to tdgradditional, previously unknown mineral
deposits in El Salvaddr:

137. To accomplish these two goals, Pac Rim’s explonaté&am conducted extensive
underground exploration work throughout 2002. Mhrake and his exploration team also
conducted geologic exploration on the surface émiifly additional potential mineral deposits.

Highlights of this exploration activity include:

(continued)

mineable part of a Measured or Indicated MinerasdRece demonstrated by at least a Preliminary
Feasibility Study’ CIM Definition Standards — For Mineral Resourcasd Mineral Reserves, CIM
Standing Committee on Reserve Definitions, on Idhdresources and Reserves: Definitions and
Guidelines 4, adopted 11 December 2005 (emphadedadCLA-33).

254 Second Shrake Witness Statement, para. 70; Relsmse, Additional Drill Results from El
Dorado program, dated 23 September 2002 (“El Dora@overy large mineralized system that will take
many drill holes over the coming months to evaludfe are very pleased to have intersected highegrad
gold mineralization both north and south of thewndMinita resource, as well as in two other veins o
the property, which will be followed up with futurilling. Furthermore, our surface exploration is
resulting in the discovery of numerous additionalineralized veins and is giving us a better
understanding of the structural controls on mineaéibn. Our intent is to use a systematic andoeetite
approach to the drill program to seek additionadams at El Doradt) (emphasis added) (C-233).

255 Second Shrake Witness Statement, para. 69; EldDJPFS at ii, 25-33 (C-9).
256

Second Shrake Witness Statement, para. 71; Redsase, Pacific Rim Intersects High-Grade
Gold on EI Dorado Drill Program, dated 3 July 2@0Rargeting continues using trenching, surface rock

(continued...)
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. May 2002 Pac Rim implemented a first phase drilling
program at the El Dorado Project designed to ifiehigh-
grade veins within the “Productive Intervat”

. July 2002 Pac Rim added a second diamond drill rig in
order to accelerate the El Dorado exploration pogr®

. October 2002 PRMC'’s Board of Directors voted to extend
the Companies’ “scout” drilling program at El Docath
order to advance the promising results obtaineth fthe

first round of drilling®®

. December 2002Pac Rim’s exploration team announced a
plan to expand drilling and exploration activittesinclude
additional exploration license ared.In accordance with
Article 22 of the Mining Law, Pac Rim reported its

(continued)

sampling and detailed geologic mapping. This waak fdentified several very attractive targets ia th
central part of the district.”) (C-234).

27 Press Release, Pacific Rim Commences DiamontrigriProgram on El Dorado, dated 28 May

2002 (C-231); Pacific Rim Mining Corp. 2002 AnniReport at 6 (“The goal of Pacific Rim’s first phase
drilling is to identify veins that contain high-gla mineralization. Successful holes will then béofeed

up with additional drilling, with the objective @xpanding the current resource within the Minitanve
and/or on other veins within the El Dorado distf)qC-28).

258 Press Release, Pacific Rim Intersects High-G@ald on El Dorado Drill Program, dated 3 July

2002 (C-234).

259 Press Release, Pacific Rim Mining to Extend Etddlo Drill Program, dated 10 October 2002
(C-237); see alsoPress Release, Additional Drill Results from El &dw Program, dated 5 November
2002 (C-238).

260 Press Release, Latest Drill Results from the BtabDo Program and Update on the Denton-

Rawhide Mine, dated 3 December 2002 (“To date,dwilirprogram at El Dorado has focused on wide-
spaced scout drilling a large number of veins adothe Minita resource ... We have identified three
encouraging areas with this approach and we hawesmotched to follow-up drilling these are&scout
drilling of additional veins at El Dorado will cantie in the coming months. ... Following the infill
drilling at EI Dorado, the drills will be moved the La Calera project, where we are eager to folipw

on the very intriguing surface gold results docutednto date.”) (emphasis added) (C-239); Press
Release, Pacific Rim Mining Corp. Announces SecQudrter Results, dated 18 December 2002 (“Our
objective at El Dorado is to discover additionaldgoesources that can enhance the approximately
352,000 ounces of high grade gold that is curremiljined within the Minita vein system.”) (C-348).
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exploration activities to MINEC, as it continueddo each
December thereaftét:

138. During the course of 2003, the scope of Pac Rimtsviies expanded, as the

Companies pursued a “two-pronged strategy for EtaDo.’®%

Specifically, the Companies
began to “move forward with development plans far 585,000 ounce Minita resource while at
the same time continuing to explore for additioredources on the propert§® Thus, Mr.
Shrake and his team began the internal review aegapations necessary to develop and
construct a mine at the El Dorado Project whiletioming to pursue additional exploration
activities at the Project and elsewh&feDuring this time, members of Pac Rim’s team als® me
with employees of MARN and MINEC to appraise themtlee Project’'s progress and to

ascertain how best to proceed with the Companikesispto convert the Exploration Licenses

into an Exploitation Concessidft.

261 El Dorado South and North 2002 Annual Report 49)3 El Dorado South and North 2003
Annual Report (C-350); El Dorado South and NortB2@nnual Report (C-351).

262 See, e.gMemo from Fred Earnest to Tom Shrake, dated 2@:Ma003 (“In general, | see many

opportunities here to improve the costs throughebettudies. | acknowledge that many assumptions
have been made and in most cases the conservppiveagh has been used.”) (C-352); Memo from Fred
Earnest to Tom Shrake, dated 28 April 2003 (C-388mo from Fred Earnest to Tom Shrake, dated 14
August 2003 (C-274).

263 Press Release, Pacific Rim Announces 2005 Fiusrt®r Results, dated 8 September 2004 (C-
354).

264 See, e.g.Memo from Fred Earnest to Tom Shrake, dated 20cM2003 (“In general, | see

many opportunities here to improve the costs thnobegtter studies. | acknowledge that many
assumptions have been made and in most cases rikercative approach has been used.”) (C-352);
Memo from Fred Earnest to Tom Shrake, dated 28| 20063 (C-353); Memo from Fred Earnest to Tom
Shrake, dated 14 August 2003 (C-272).

265 See, e.gMemorandum from Fred Earnest to Tom Shrake, dieflugust 2003 (C-272); Letter
From Fred Earnest to Minister Miguel Lacayo, datddAugust 2003 (C-355); Letter from Fred Earnest
to Gina Navas de Hernandez, dated 14 August 200356}, Letter from Jorge Brito to Francisco
Perdomo, dated 16 October 2003 (C-357).
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139. Among other things, the Companies’ 2003 explora#ictivities included:

. January 2003 Pac Rim expanded exploration activities to
include drilling at the nearby La Calera Projectd an
mapping and sampling the El Paisnal and Cerro Gaspa
Projects® (However, Pac Rim’s primary focus remained
on locating and testing veins within the El Dord@imject
area in order to discover additional resources tanstudy
the geologic history of the El Dorado depoéifk.

. March 2003 Pac Rim announced that drilling at the El
Dorado Project had identified several new gold seand
that it had received encouraging results from itdl d
program at the La Calera Projé®t.

. October 2003 Pac Rim announced that its exploration
efforts had expanded the resource estimates for the

266

Press Release Update on El Salvador Drill Programd Denton-Rawhide Mine, dated 27
January 2003 (C-240); Press Release, Report teelstiders, dated 19 September 2002 (“Pacific Rim
acquired two new projects to add to its portfolicdl Salvador. In May, 2002, the Company announced
its acquisition of the La Calera project, locatpgraximately 8 kilometers west of El Dorado. In Aisg
2002, Pacific Rim announced the formation of atjaianture on the Cerro Gaspar project, located
approximately 100 kilometers east of El Dorado. Baa Calera and Cerro Gaspar host bonanza
epithermal gold vein systems similar to that abBtado.”) (C-347).

267 Pacific Rim Mining Corp. 2003 Annual Report at (“Pacific Rim’s primary exploration and

development property is the EI Dorado gold projectOf the $3.3 million spent on exploration during

[fiscal year] 2003, $2.9 million was expended orDBrado” and only “$0.3 million was expended on La
Calera.”) (R-97); Press Release Update on El Salvadll Programs and Denton-Rawhide Mine, dated
27 January 2003 (With the onset of the dry seasomystematic program of surface mapping and
sampling has begun in two areas at El Dorado. ...is Work continues the focus of locating and

sampling the veins with special emphasis on theesiral geology) (emphasis added) (C-240).

268

Press Release, High Grade Gold MineralizatiommBan New Discovery on La Calera Property,
dated 10 March 2003 (C-358); Press Release, PaRifit Mining Corp. Announces Third Quarter
Results, dated 19 March 2003_(“Advancement of Rad¥im's El Dorado gold project was a key
component of the Company'’s exploration activitiesing the quartet) (emphasis added) (C-359); Press
Release, La Calera Drilling Yields Potential fortBdulk Mineable and High Grade Underground
Resources, dated 23 May 2003 (presenting additidrithiresults from the La Calera and El Dorado
Projects) (C-360);see alsoPress Release, El Dorado Step-Out Drilling YieldswNHigh-Grade
Intercepts, dated 25 July 2003 (C-241); Press Releha Calera Project Emerges as Potential Bulk
Mineable Target, dated 27 August 2003 (C-361); $reelease, Minita Vein Gold Mineralization
Expanded Further with Additional High-Grade Driltércepts, dated 22 September 2003 (C-242).
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Project’s Minita vein system by 67%. The Companies
also announced new NI 43-101 compliant resource
estimates for the Coyotera and Nueva Esperanzas vein
located within the EI Dorado Project area, incogpiog the
results to date from Pac Rim’s ongoing drill pragrd’

. December 2003Pac Rim announced that it had identified

a new area of gold mineralization, the Gonso veuncture,

within the El Dorado Project aré&. Excited by the new

find, Pac Rim moved both of its drilling rigs toetliGonso

vein to further test the economic significance ok t

discovery’”?
A helpful diagram of the known mineral structureghim the El Dorado Project area can be
found in PRMC’s 2002 Annual Repdft.

140. The effective terms of the El Dorado Norte and Eir&lo Sur Exploration

Licenses were due to expire on 1 January 2004. edery at PRES’s request, on 18 December

2003, MINEC extended the terms of the El Doradot®&land El Dorado Sur Exploration

Licenses to 1 January 2005. According to Article 19 of the Amended Mining Lawhe

269 Press Release, El Dorado Resource Grows To 820Q060ces Of Gold, Including 67% Increase

in Minita Resource, dated 27 October 2003 (C-235).

270 Id.; see alsdPress Release, High Grade Gold Intersected on EddooDrill Program, dated 2

August 2002 (C-236); Press Release, Pacific RimildirCorp. Announces Second Quarter Results,
dated 17 December 2003 (C-362).

27 Press Release, New Areas of Gold Mineralizatist@vered in Gonso Vein Drilling, dated 8

December 2003 (C-244).

22 Id. (“We will expedite our understanding of the dirsiems of the Gonso vein system by using

both drill rigs under contract on the El Doradojeob to test this new discovety(emphasis added).
2rs Pacific Rim Mining Corp. 2002 Annual Report afC228).

24 Resolution No. 191, dated 18 December 2003 (NOA 4; Resolution No. 192, dated 18
December 2003 (NOA Exh. 4).
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Exploration Licenses could not be extended beyomatad of eight year§? Thus, in order to
maintain its mineral rights to the El Dorado Projé®RES was required to submit an application
to convert the El Dorado Exploration Licenses iamtoExploitation Concession prior to 1 January
2005 (“Concession Applicatiori).

2. Pac Rim’'s Commitment to Sustainable Development

141. In addition to commencing exploration activities 2002, the Companies also
began to engage with the communities near the Ead¥o Project, informing them about Pac
Rim and the Companies’ plans for the El Dorado éaioj As an environmentally and socially
responsible mining company, Pac Rim was and is dteuinto providing long term, sustainable
benefits to the communities in which it operatés. Thus, from the outset of Pac Rim’s
investment in ElI Salvador, the Companies’ soughtaon the approval and respect of the
communities located near the mine. As Mr. Shrakplagns, this “social license” was of
paramount importance and the Companies’ manageteant and employees took Pac Rim’s
responsibility to the local communities very seslgf’’

142. Thus, during the course of Pac Rim’s activitiesEinSalvador, the Companies
held well over 20 community consultation meetingsl dundreds of informal informational
meetings in and around Sensuntepeque and San, I§iérecowns nearest the El Dorado site, so

that Pac Rim could describe its plans for the naind the positive socio-economic benefits of

215 Amended Mining Law, art. 19 (CLA-5).
276 Pacific Rim Mining Corp., Social and Environmdrasponsibility (C-59).

2 Second Shrake Witness Statement, para. 85.
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the Project’® These meetings were not required by law, butPeacbelieved it was important
to provide local stakeholders with a forum to dscuhe Project and air any questions or
concerns so that they could be taken into accautite preparation of the EIS and other plans
for the Project’® As a result of this effort, the Companies werke @b design the Project to
specifically address numerous concerns and quastissed by the local community memb@fs.
As Mr. Shrake attests, the resulting proposal fa El Dorado mine design and safeguards
would have raised the bar for environmentally cleaning in the Americas (including North
America)?®*

143. Pac Rim also opened its facilities to local commyumembers, public and private
institutions, and government officials. The Companconducted hundreds of tours in which
visitors were invited to attend a presentation lo@ proposal for the EI Dorado mine facility,

learn about ongoing exploration activities, antbwar the Companies’ facilitie’?

278 Second Shrake Witness Statement, para. 86; EAdDOPFS at 133-34 (C-9); First Shrake
Witness Statement, para. 69; Pacific Rim Mining gCorSocial and Environmental Policy (C-59);
Summary Report of the Social Outreach carried gwRérific Rim El Salvador, S.A. de C.V. en Cabafias:
Community Projects and Activities, prepared dutimg first half of 2011 (summarizing Pac Rim’s sbcia
development and sustainability programs) (C-21&l50 cite to pages of the annexes to the Response t
Public Comments (cited in Ericka’s WS

279 Pacific Rim Mining Corp., Social and Enviromted Policy (C-59).

280 See e.g.Pacific Rim Mining Corp. 2004 Annual Report at 1B\ring the dry season, water in

the El Dorado project vicinity can become scareceaanual complication for the many farmers that liv
in the area. Pacific Rim is conducting hydrogeatagfudies aimed at identifying new sources of gdoun
water for local communities.”) (C-29); Pacific Rikining Corp., Social and Environmental Policy (C-
59).

281 First Shrake Witness Statement, para. 83; Se&meke Witness Statement, para. 86; Pacific

Rim Mining Corp., Social and Environmental Poli€+$9).

282 Summary Report of the Social Outreach carriedbguPacific Rim El Salvador, S.A. de C.V. en

Cabarias: Community Projects and Activities, preghdiaing the first half of 2011at 7 (C-210).
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144. In addition, the Companies sought to improve tranaard of living for those
living in the communities surrounding the mine. Bgy of background, El Salvador is among
the smallest and poorest Central American countriise El Dorado Project area is located in
the Department of Cabanas, which contains the bigkeel of poverty in the countf? As of
2005, 65 percent of the population of Cabafas was @nd 37 percent lived in absolute poverty;
the literacy rate was only 30 percent, and 42 péroé the population did not have access to
potable watef*® Moreover, approximately 80 percent of the poporatof San Isidro — the
community nearest the El Dorado Project site —iveseremittances from family members living
in the United States, resulting in a dependentsclak people who do not have formal
employment?®

145. In order to serve the many needs of the local @djmur, Pac Rim hired Ms. Betty
Garcia to serve as the Companies’ Salvadoran Direxft Public Relations. In this capacity,
Ms. Garcia implemented many of many of the Comgsrsecial and environmental programs

and actively informed the community about Pac Ripigns and activitie¥®

283 El Dorado PFS at 133 (C-9).
284 Id. at 133; Pacific Rim Mining Corp., El Dorado Prij®©verview (C-23).
285 El Dorado PFS at 133 (C-9).

286 Second Shrake Witness Statement, para. 87; SynfRegoort of the Social Outreach carried out
by Pacific Rim El Salvador, S.A. de C.V. en Cabaffasmmunity Projects and Activities, prepared
during the first half of 2011 (C-210).
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146. The Companies also set up a non-profit foundatioprovide funding for health
and education programs in the local communities @mdmitted to a minimum annual funding
level of 0.5% of El Dorado’s operating co&ts.

147. Throughout the Companies’ investment in El SalvadRac Rim has funded a
number of projects, including but not limited to:

. Partnering with a local NGO to fund health services
including free eye care to children in the commytathelp
them see and perform better in school,

. Establishing environmental education programs éldical

schools, including annual “Let's Take Care of the
Environment” drawing contests;

. Establishing the first recycling program in theiozg

. Removing tons of refuse from the local river system

. Planting over 40,000 trees, through an annual ey
campaigrr®®

. Conducting hydrogeologic studies to locate new cesioOf

ground water for local communities;

. Drilling water wells to provide clean water for hic
residents®

287 Pacific Rim Mining Corp., Social and EnvironmdnBolicy (C-59); Summary Report of the

Social Outreach carried out by Pacific Rim El Sdiwa S.A. de C.V. en Cabafias: Community Projects
and Activities, prepared during the first half @12 (C-210).

288 Pac Rim’s reforestation efforts were particulamportant for improving sustainability efforts in

El Salvador. SeeUSAID Report at 31 (“The international market foert crops, such as sugar and
cotton that grew well on the fertile, hot coastalip drove its deforestation...”) (C-275y. at 10 (“Soil
erosion affects approximately 75% of El Salvadtetsitory and causes the loss of 59 million metoics

of soil per year.”).

289 Id. at 28 (“Agricultural chemicals also contaminate El &alor's aquatic ecosystems.

Herbicides, fungicides and insecticides are usegquiently on El Salvador's major crop, coffee, idesr
to control insects, diseases and weeds ...").
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. Providing materials, labor, and technical supeovidor the
design and construction of a security wall at aaloc
hospital;

. Erecting retaining walls and chain link fences atal
elementary schools and playgrounds;

. Establishing a non-profit foundation to serve as a
mechanism for community development; and

. Partnering with a local foundation to build 50 hanfer
needy familieg®

148. In addition, Pac Rim implemented an adult litergeggram for its Salvadoran
employees and members of the local communitiesOnce the El Dorado mine went into
operation, the Companies intended to hire locallthe maximum extent possible. Thus, it was
important for the local community members to have literacy and math skills necessary to
qualify for the skilled jobs at the mid&. As Mr. Shrake explains, these programs had the fu
support of Pac Rim’s Directors and management: K& that hiring as many local employees
as possible would greatly improve the standardivohd for the entire region. In fact, the

generally accepted ratio of direct to indirect gmbation in the industry is 1 to 5

290 Summary Report of the Social Outreach carriedbguPacific Rim El Salvador, S.A. de C.V. en

Cabarias: Community Projects and Activities, preghataring the first half of 2011 (C-210); Second
Shrake Witness Statement, para. 88; Pacific RimingirfCorp. 2004 Annual Report at 17-18 (C-29);
Pacific Rim Mining Corp. 2005 Annual Report at 10-30); Pacific Rim Mining Corp., Social and
Environmental Policy (C-59); Pacific Rim Mining Gnr2006 Annual Report at 23 (C-31); Pacific Rim
Mining Corp. 2007 Annual Report at 27-28 (C-32).

291 Pacific Rim Mining Corp. 2004 Annual Report at (G-29); Pacific Rim Mining Corp. 2005
Annual Report at 19 (C-30); Pacific Rim Mining Co2006 Annual Report at 23 (C-31); Pacific Rim
Mining Corp. 2007 Annual Report at 28 (C-32); ElrBdo PFS at 133, 135 (C-9).

292 El Dorado PFS at 133 (C-9).

293 Second Shrake Witness Statement, paras. 88e@0alsd”acific Rim Social and Environmental

Policy (C-59).
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3. PRES Initiates the El Dorado Environmental Impact
Assessment Process With MARN

149. As described above, El Salvador's Environmental baa&s enacted in 1998’
Among other things, the Environmental Law estaldisla uniform system for assessing any
economic activity performed in El Salvador that htigrave an environmental impdct, as
defined by an administrative proceski¥ironmental Impact Assessmerni for the granting of
environmental permit§® The Environmental Law invests MARN with the auihorto
administer Environmental Impact Assessments andctirapetence to grant environmental
permits?®’ Ms. Colindres, a former Environmental Assessni@thnician at MARN, details the
objectives and purpose of this process in her \§#rgtatemerit?

150. As described above subsectionD.1, following the merger between PRMC and

Dayton, there was a significant increase in thdimyyi program being conducted on the El

294 Legislative Decree No. 233, dated 2 March 199&ijphed on 4 May 1998) Environmental
Law") (CLA-213).

29 The legal process of Environmental Assessmetitniged to activities that could cause “any

significant alteration...” See Environmental Law, art. 5 Environmental Impact”) (emphasis in
original) (CLA-213).

29 The Environmental Law defines an Environmentgbdot Assessment as:

The set of actions and procedures that ensureathatctivities, construction works or
projects that have an adverse impact on the enwieai or on the quality of life of the
people are, , from the pre-investment phase, stduntb procedures that identify and
guantify these impacts and recommend measuresdoepting, reducing, compensating
or promoting them, as applicable, by selectingdhernative that best guarantees the
protection of the environment.

Environmental Law, art. 18 (CLA-213).
297 Id., art. 19.

298 Colindres Witness Statement, paras. 18-Sde also Republic of El Salvador Country

Environmental Analysis: Improving Environmental Maement to Address Trade Liberalization and
Infrastructure Expansion, Report No. 35226-SV, dag®d March 2006, at 21-25 (explaining the
Environmental Permitting Process) (C-282).
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Dorado Norte and El Dorado Sur Exploration Liceaseas. Although not required by MARN
to do so, in 2003, PRES initiated a new Environmlelmpact Assessment in order to ensure it
would have a valid environmental permit for itslldrg activities at the El Dorado Project site
(“ED Drilling Environmental Permit ”).
151. As noted by the MARN Technician assigned to thoqut:

People commented about the Project Company doingl&nfor

the exploration stage, while other companies atstme stage are

not required by MARN to do sdyecause it is not requiredThe

Project Company is doing the [exploration] EIS lohea its own
request and intere&f

152. Indeed, MARN had previously issued Resolution MARN:- 105-2000 in favor
of Kinross El Salvadof?® confirming “that the project known as ‘El Doradoofie and El
Dorado Sur’... DOES NOT REQUIRE AN ENVIRONMENTAL PERMIn order to be carried
out... ¥ In 2002, MARN issued a similar resolution for eqation activities at the license area

known as “La Calera®

299 Memorandum prepared by Adrian Juarez and commemeby Matt Fuller, dated 14 January

2004 (C-105)see alsdColindres Witness Statement, n.25 (“In accordanite the MARN contemporary
practice, the expansion of the exploration propould not of itself have caused a change in the
categorization of the project. However, PRES wattgall means to obtain the Environmental Permit,
for which reason the EIS requirement was made n3Dy 2003.”).

300 Resolution MARN-No 105-2000, dated 9 May 20001(D).

301 Id. (emphasis in original); Colindres Witness Statetnpara. 22and n.23 (noting that Kinross

El Salvador subsequently initiated the formaliteslevelop a mine exploitation project on the Et&xm
site between 2000 and 2001, but that this appticatias abandoned when Dayton, the parent company of
Kinross El Salvador, made the decision to pursuamnaalgamation with PRMC.)

302 Communication MARN-DGA-NPA-155/2002, dated 21 M2§02, sent by Francisco Perdomo
Lino, Director of Environmental Management, to Mair Enrique Retana (“having analyzed the
environmental form and having carried out inspecod the mining exploitation project site calleda’'L
Calera'... the technical team assigned to make thesament concludes that no Environmental Permit is
required for its implementation”) (emphasis added) (C-101).
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153. PRES submitted the Environmental Form to obtain tB® Drilling
Environmental Permit on 9 June 2093.0n 30 July 2003, MARN sent PRES the necessary
Terms of Reference in order to prepare the EIStHer ED Drilling Environmental Permit!
Upon receipt of the Terms of Reference, PRES harethdependent environmental consultant to
prepare the EIS for the ED Drilling Environmentairiit.

154. Over the next several months, PRES worked to peeffe EIS, submitting the
final EIS to MARN on 1 December 200%. Later that month, on 22 December 2003, MARN
instructed PRES to begin the public consultatioacpss for the ED Drilling Environmental
Permit>®® PRES promptly complied, notifying MARN on 15 Janpi2004 that it had completed
the public consultation requiremeft.

155. As detailed below isubsectionD.3, by the end of 2003, the Companies had also
initiated preparations for converting the El Dordfwploration Licenses into an Exploitation
Concession. Under the Amended Mining Law, an appli for an exploitation concession must
submit, among other things, an environmental pefamnithe proposed mining activities issued

by MARN.® Thus, while waiting to obtain the ED Drilling Emenmental Permit, the

303 Environmental Form for the El Dorado Norte andElrado Sur mining exploration project,

dated 9 June 2003 (C-104).
304 Letter from Francisco Perdomo Lino to Jorge RuBgto, dated 30 July 2003 (C-103).

305

363).

306 Letter from Francisco Antonio Perdomo Lino togloRuben Brito, dated 22 December 2003 (C-
106).

307

Letter from Jorge Ruben Brito to Francisco AntoRerdomo Lino, dated 1 December 2003 (C-

Letter from Carlos Edgardo Serrano to FrancisotoAio Perdomo Lino, dated 15 January 2004
(C-107).

308 Amended Mining law, art. 37(CLA-5).
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Companies also began preparations to obtain thessary environmental permit for PRES’s
Concession Application (theED Mining Environmental Permit”). On 30 December 2003,
Pac Rim retained Vector Colorado LLG/gctor”) to serve as the principal author of the EIS for
the ED Mining Environmental Pernift

E. PRES'’s Conversion of the El Dorado Project to an Exoitation
Concession (2004)

156. As described previously, PRES had until 1 Janu@fs20o request conversion of
the El Dorado Norte and El Dorado Sur Exploratiooehses to an exploitation concessitin.
Thus, in 2004, Pac Rim pursued parallel tracks abividies, investing millions of dollars in
exploration activities to locate additional res@asavhile also finalizing preparations to convert
the El Dorado Norte and El Dorado Sur Exploratiecehses to an exploitation concessitrin
addition, PRES continued to work with MARN to olstdoth the ED Drilling Environmental
Permit and to advance the ED Mining Environmen&ahit process.

157. In order to facilitate its efforts to move the BEbfado Project into production, Pac

Rim moved Mr. Earnest, a mining engineer, to Elv&adbr to oversee the Companies’

309 Letter from Vector Colorado LLC to Fred Earnefstted 30 December 2003 (C-37).

310 Resolution No. 189, dated 18 December 2003 (Q:3ésolution No. 191, dated 18 December
2003 (NOA Exh. 4); Resolution No. 192, dated 18 éeber 2003 (NOA Exh. 4).

311 SeeEmail from Tom Shrake, dated 13 April 2004 (“We amerking on two fronts, development

and exploratiori) (emphasis added) (C-364); Press Release, P&ifn Announces 2005 First Quarter
Results, dated 8 September 2004 (“In July 2003jfieeRim adopted a two-pronged strategy for El
Dorado; to move forward with development plans tfog 585,000 ounce Minita resource while at the
same time continuing to explore for additional tgses on the property.”) (C-354).
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Salvadoran operations. Mr. Earnest served asrgmdent of PRES from 2004 through August
2006, when he left to pursue another opportunith&United State¥?

1. Pac Rim’s Continued Exploration and Drilling Activities
Confirms the Economic Viability of the El Dorado Project

158. As Mr. Shrake explains in his Second Witness Stateén2004 was an important
year for the Companies: during the course of thar'geexploration activities, the Pac Rim
exploration team made a breakthrough on their wtaeding of the relationship between the
gold mineralization at El Dorado and the volcanistdry of the regiori'®* Mr. Shrake and his
exploration team were ultimately able to apply tipeoprietary knowledge about the history and
geologic nature of the El Dorado Project to theipleration efforts elsewhere in El Salvador,
and made a number of new gold discoveries, incudire Santa Rita and Zamora Projects,
discussed below isubsectionG.5.***

159. Notable exploration achievements from 2004 include:

. January 2004 The addition of a third drill rig to Pac

Rim’s exploration program in order to expedite the
development of the El Dorado Projétt.

312 First Shrake Witness Statement, para. 62.

313 Second Shrake Witness Statement para. 73; Cukativities, Pacific Rim Mining Corp. Project

Overview (C-23).

14 Second Shrake Witness Statement para. 73; Cukativities, Pacific Rim Mining Corp. Project

Overview (C-23); Press Release, Pacific Rim MiniBgpands El Salvador Project Holdings with
Acquisition of Zamora Gold Project, dated 7 Feby(2006 (C-245).

315 Second Shrake Witness Statement, para. 71; Redease, Pacific Rim Adds Third Drill Rig to
El Dorado Gold Project, dated 20 January 2004 (“ddgment is eager to scout drill these two equally
compelling target areas in a timely manner, whidl lve made possible by supplementing the two core
rigs already employed on the El Dorado project vathhird drill.”) (C-243);see alsoPress Release,
Pacific Rim Mining Corp. Announces Third QuartersBis, dated 15 March 2004 (“Cognizant of the
potential market premiums afforded to producer$tger operations, and with a series of highigual
vein targets on the El Dorado project remainingoéotested, Pacific Rim is concurrently conducting

(continued...)
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. April 2004: Pac Rim resumed drill testing at La Calera in
late April 2004, utilizing a reverse circulationildrig; a
more cost effective technique for shallow drilliig.

. May 2004 Pac Rim announced the discovery of two new
areas of gold mineralization within the El DoradmjBct
area. High grade gold was discovered in the pusiyo
untested areas of the South Minita vein in the @ént
District and the Nance Dulce vein in the South sstof
the El Dorado Project aréd.

. November 2004: Pac Rim commenced a resource
definition drill program at the newly-discovered ufo
Minita district in the ElI Dorado Project area irder to “to
flesh out both the South Minita and Nance Dulcedgol
discoveries with the drill intersection of additadnhigh-
grade gold mineralizatior’*®

(continued)

additional exploration drilling in the search foewn chutes of mineralization. A third core drill nigas
added to the EI Dorado drill program subsequetti¢cend of the quarter.”) (C-365).

316 Press Release, La Calera Drill Program Resumtes Sfeophysical Survey Identifies Over 5 km

of New Targets, dated 26 April 2004 (C-368ge alsoPress Release, Pacific Rim Mining Corp.
Announces Third Quarter Results, dated 15 Marcht Z00365).

87 Press Release, New High Grade Vein Interceptsuriered In South Minita And Nance Dulce

Drilling, dated 25 May 2004 (“The generation ofdhedargets and the positive results they haverediur
to date are the result of our growing detailed usid@ding of the controls and timing of gold
mineralization in the El Dorado system. Needless to say, these are exciting timesdorcompany as
we strive to accomplish our goal of becoming a lyiginofitable, growth-oriented intermediate leveld
producer.”) (emphasis added) (C-363¢e alsoPress Release, Progress Report on the El Dorattb Go
Project, dated 15 June 2004 (C-368); Press Rel@&amdfic Rim Announces 2004 Year-End Results,
dated 30 July 2004 (C-369); Press Release, Follpwiling Extends South Minita and Nance Dulce
Gold Discoveries, dated 10 August 2004 (C-370);sfrRelease, Pacific Rim Announces 2005 First
Quarter Results, dated 8 September 2004 (C-354).

318

Press Release, Resource Definition Drill Prog@mmences at South Minita Gold Zone PMU,
dated 4 November 2004 (“‘Our _increased understandfrthe El Dorado mineralized system has led to
the discovery and initial delineation of two newewously unknown zones of high grade gold
mineralization - South Minita and Nance Dulce - #imel recognition of upside potential elsewherebmn t
structure that connects these two zonstdtes Tom Shrake, CEO. ‘Our next step is teebethderstand
their potential for adding additional ounces to Eidorado resource, currently dominated by theitdin
deposit. The next series of holes at South Minithdelineate the mineralization at depth and ahda

(continued...)
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160. In the fall of 2004, Pac Rim also made the deteatmom that the La Calera
Project did not warrant further exploratigf. In keeping with El Salvador’s regulatory goal of
utilizing mineral rights in a productive mannercHaim returned exploration licenses whenever
the Companies’ determined it would not be econollyidaasible to pursue further exploration
activities under said licens&s.

161. In its 2004 Annual Report, Pac Rim reported thatwas “continuing its
exploration drill program at El Dorado with the ¢ad enlarging the resource further,” and

affirmed its continued commitment to developing Eidorado Project: “The El Dorado project

remains the cornerstone of Pacific Rim’s strategry drowth Of the $5.2 million spent on
exploration during fiscal 2004, $4.8 million waspexded on the El Dorado project, primarily on

the on-going drill program, pre-feasibility studyneponents and environmental studi&s.”

(continued)

Dulce we will continue to scout-drill along trent¥e hope to bring both new zones toward new resource
estimates in the coming months and remain confitterttour flagship ElI Dorado gold has the potertal
launch Pacific Rim into the ranks of the low-castermediate producers.”) (emphasis added) (C-371)

319 Press Release, Reverse Circulation Drill Restitseived For La Calera Gold Project, dated 13

October 2004 (C-372).

320 SeeResolution No. 265, dated 14 December 2002 (C-Bé8gr from Carlos Edgardo Serrano
Trujillo to Gina Navas de Hernandez, dated 9 Dean#t02 (C-374); Letter from Carlos Edgardo
Serrano Trujillo to Gina Navas de Hernandez, ddtegpril 2003 (C-375; Resolution No. 49, dated 25
April 2003 (C-376); Letter from Jorge Brito to GitNavas de Hernandez (C-377); Resolution No. 114,
dated 2 September 2003 (C-378); Letter from CaHdgardo Serrano Trujillo to Gina Navas de
Hernandez, dated 7 October 2003 (C-379); Resoliion145, dated 10 October 2003 (C-380); Letter
from Luis Medina to Gina Navas de Hernandez, datEdbruary 2005 (C-381); Resolution No. 30, dated
8 February 2005 (C-382); Resolution No. 34, datée@Bruary 2005 (C-383); Resolution No. 36, dated 8
February 2005 (C-384); Letter from Luis Medina tm&Navas de Hernandez, dated 5 February 2005
(C-385). .

321 Pacific Rim Mining Corp. 2004 Annual Report at(&nphasis added) (C-29).
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2. PRES Continues the El Dorado Environmental Permittng
Process Through MARN

162. Throughout 2004, Pac Rim continued to work with MM\Ro obtain the ED
Drilling Environmental Permit while simultaneousiyngaging in the process to obtain the ED
Mining Environmental Permit needed for PRES’s Casan Application. Ms. Colindres
explains why the Companies engaged in a two-proagedoach:

On the one hand, this strategy was connected \w&hptanning,
construction and operation of a subterranean muse the short
term. On the other hand, it was connected with ititensive

exploration program being developed for the purpafsdefining

and significantly expanding the gold resources easgrves that
would eventually become available for exploitatiof.he

construction and operation of a subterranean maggiires the
prior preparation of a very extensive EIS, quitaragrom the
other plans and studies necessary. On the othek, tam company
at no time wished to suspend the exploration progsince its
results were continually increasing the value af firoject. As
mentioned earlier, this is why the company regartiedobtaining
of the Environmental Permit as indispensable fopl@&ation

operations, even though the preparation of the KIS the

construction and operation of the mine was alréagyogress?

163. As mentioned above insubsection D.3, Pac Rim retained the Vector
environmental engineering firm in December 2003stwve as the principal author of the
comprehensive EIS that would be drafted in conoaattith PRES’s ED Mining Environmental
Permit application. In January 2004, Vector, alovith Consultoria y Tecnologia Ambiental,
S.A. (“CTA”) (a Guatemalan environmental consulting firm tressisted Vector in the
preparation of the EIS), visited the El Dorado sit@rder to gather preliminary data and begin

working on the EIS. During this trip, Vector, CTAnd several Pac Rim representatives met

322 Colindres Witness Statement, para. 59 (emphésisd).
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with MARN to discuss PRES'’s application for the Bning Environmental Permit? In this
meeting, Pac Rim informed MARN officials of its &liegy to pursue exploration operations in
tandem with the construction and operation of th®&ado mine. In addition, they discussed
the content and the review process of the EISHemtine project*’

164. It was later observed by Vector and CTA that theRM\officials in charge of the
process did “not have an understanding of the Brogad the Project Company [PRES] should
start an educational or informational proce$3."Thus, on 6 January 2004, Mr. Earnest sent
officials at MARN and MINEC an invitation to vistiperating mines in the United States so that
these officials could see first-hand the practeed standards PRES intended to implement at El
Dorado:

Through our working relationships with representdi from the
Ministry of the Environment and Natural Resources& have
encountered professionals who are highly qualified
environmental matters. Given that the mine and tplsa are
proposing to build will be the first of its kind e country, it is

unreasonable to think that the professionals wbaléxperts in the
subject matter related to this type of operatidn

323 SeeMemorandum from A. Juarez for Pacific Rim MiningrP., dated 14 January 2004 (C-105).
24 Sedd.
%5 Sedd.

326 Letter from Fred Earnest to Miguel Lacayo, daeBebruary 2004 (C-248); Letter from Fred
Earnest to Walter Jockish, dated 6 February 200lfasis added) (C-247).
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Mr. Earnest also offered to sponsor a 2-day trgirdaurse in modern mining techniques for
MARN and MINEC officials to be taught by an indepent consultant?’ (MARN and MINEC
accepted PRES’s offer and a 2-day training progras held in August 2004

165. Beginning in February 2004 and continuing overribgt several years, Pac Rim,
along with Vector and CTA, began to hold public saltations in the local communities to
discuss the Companies planned exploitation aa#it! These consultations, held before PRES
had even applied for the ED Mining Environmentatriie were not required by Salvadoran
law, but were sponsored by the Companies in omgréemptively ascertain and address any

concerns the local communities may have had abeuPtoject™

827 Letter from Fred Earnest to Miguel Lacayo, daeBebruary 2004 (C-248); Letter from Fred

Earnest to Walter Jockish, dated 6 February 200dofe that this offer of technical visits and/@iting

will be received in the spirit in which it is madé/e want to be a part of El Salvador's development
through our mining project, which is expected toyie between 300 and 350 jobs for the people @f th
municipalities of San Isidro, Sensuntepeque, andcGtecti. | repeat, we promise to comply with the
process and legal requirements without any expentaf special treatment.”) (C-247).

328 Email from Fred Earnest to Luis Trejo, dated 1Qgést 2004 (C-278); List of Seminar
Attendees, dated 13 August 2004 (C-125); Lettemffered Earnest to Walter Jockish, MARN, dated 6
February 2004 (C-247); Letter from Fred Earnestliguel Lacayo, MINEC, dated 6 February 2004 (C-
248); Memorandum from Dorey and Associates to Eaahest, dated 23 July 2004 (C-279); El Dorado
PFS at 127 (C-9).

329 See, e.g.Summary Report of the Social Outreach carriedoguRacific Rim El Salvador, S.A. de

C.V. en Cabarfias: Community Projects and Activifeepared during the first half of 2011 at 2 (C-R10
(“In February of 2004, a process of public congidtaand dissemination of the proposal to implement
the El Dorado Mine Project was launched in the camitres of Sensuntepeque, El Banader, Guacotecti,
Llano de la Hacienda, Los Jobos, Iglesia de SandsPotrero y Tabla, San Matias, and San Frané&sco
Dorado; several meetings were held with local NG@duding Plan International and San Marta Social
Development Association and others, with approxatya®00 people participating from among all of the
regions.”); Memorandum from Adrian Juarez to El &iw EIS Team, dated 27 February 2004 (C-386);
Letter from Fred Earnest to Gina Navas de Herngndigied 28 September 2004 (C-129); Letter from
Fred Earnest to Luis Armando Trejo, dated 28 Seipéera004 (C-128).

330 Memorandum from Adrian Juarez to El Dorado El@migdated 27 February 2004 (“from each

public consultation meeting, concerns and expextatiwere written by the participants, and this
information collected. ... The analysis at this timd not eliminate any concerns; each of them i

(continued...)
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166. In the meantime, on 10 February 2004, MARN notifffES that it had issued a
Favorable Technical Opinion for the Environmentapact Assessment in connection with the
ED Drilling Environmental Permi® MARN thus instructed PRES to pay a $3,500
Environmental Bond @ond”) for the ED Drilling Environmental Permit?

167. PRES complied with the Bond requirement for the Biilling Environmental
Permit on 8 March 20043 As described by Ms. Colindres in her Witnessestant, “the issue
of the Bond requirement implied the acceptance M#RN] of the EIS, and that the
environmental permit would therefore be issued @ las the titleholder complied with the
submission of the required Bon##” However, MARN did not immediately issue the ED
Drilling Environmental Permit following PRES’s suission of the Bond. As later explained by
Mr. Gehlen, such delays by MARN were commonplace:

Although the EIS for exploration at El Dorado wasnpleted and
submitted last year to MARN (December 2003), tHecial permit
has not yet been received. For the record, tHemeya seems to be
some issue and the final document is always jusieak or so

away Please keep this in mind when planning fututezides and
scheduling. _This “manana” factor was anticipated aow has

(continued)

listed, along with an interpretation, which willveathe aim to complete the ideas and situatiorns sent
to the EIS team for consideration.”) (C-38&ge alsoReport on the First Round of the Public
Consultation on the Environmental Impact Assessnoérihe El Dorado Mining Project, prepared by
Consultoria y Tecnologia Ambiental, S.A. and Ve@otorado, LLC, dated April 2004, at 2-5(C-118).

331 Letter from Jose Antonio Calderon to Jorge RuBeto, dated 10 February 2004 (C-108).
332 Id
333 Letter from Carlos Edgardo Serrano Trujillo to RK, dated 8 March 2004 (C-110).

334 Colindres Witness Statement, para. 45.
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been verified. What you hear and what you get is usually very
different!3%

168. While waiting for MARN to issue the ED Drilling Emenmental Permit, PRES
moved forward with the Environmental Impact Assesstifor the mine project, submitting the
Environmental Form on 19 March 20%4.

169. By May 2004, MARN had not issued the Terms of Rafee in connection with
the ED Mining Environmental Permit application, m@d the ED Drilling Environmental Permit
been signed by the Minister of MARN, even thoughEBRhad complied with all of MARN'’s
procedures, including payment of the $3,500 Bon& dtarch 2004

170. On 1 June 2004, President Saca took office. Thenge in administration
delayed the processing of PRES’s environmental pereven more, as the new administration
and Ministry officials required time to get up tpeed on the various activities of the prior
administration. As explained by one of Pac Rinmigpéoyees:

We ... went to MARN ... hoping to get the environmeralmit
we are working so hard to get. We got a big saephecause the
outgoing Minister did not sign the Environmentak®e and the
new Minister is getting familiar with his new oficand does not

want to sign anything until his advisors inform hadhwhat he can
and cannot sign. We continue waiting expectatitly.

335 Memorandum from Bill Gehlen to Tom Shrake, deie&bril 2004 (emphasis added) (C-277).
336 MARN Environmental Form, dated 19 March 2004 (31
337 Letter from Jorge Ruben Brito to Walter Jockidgated 5 May 2004 (C-387).

338 Email from Carlos Serrano to Jorge Ruben Brit@dFEarnest, and Bill Gehlen, dated 3 June

2004 (C-276).
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On 15 June 2004, the ED Drilling Environmental Pérmas signed by the new MARN
Minister, Hugo Barrerd”

171. In the meantime, since submitting the EnvironmefR@m for the ED Mining
Environmental Permit in March 2004, PRES had beerkiwg diligently with Vector and CTA
to prepare the EIS related to that Permit, to tttere possible without the Terms of Reference,
which MARN had yet to issue.

172. On 21 July 2004, Mr. Earnest wrote to Luis Trejoirebtor, Bureau of
Environmental Management, within MARN referencingnaeting held with Minister Barrera
the previous week and inquiring as to the statuthefTerms of Reference for the ED Mining
Environmental Permit**® The following day Mr. Trejo responded, explainirgve have
experienced some difficulties in preparing the ToBst will have an initial proposal for
Monday, the 26th, so we ask that your expert orsthgect come and meet with us at 10:00 a.m.
on that day.®"

173. The Terms of Reference for the ED Mining EnvirontaénPermit were
eventually issued on 30 July 2084 As he later informed Mr. Earnest with respect hics t
document, Jorge Brito, a geologist and official adstrator of PRES at the time, spent “six

hours waiting in Trejo’s office to catch him¥®> Commenting on MARN’s delay in issuing the

339 Resolution No. 151-2004, dated 15 June 2004 (NERIA 5).
340 Emails between Fred Earnest and Luis Trejo,dkedated 22 July 2004 (C-119)
341 Id

342 Terms of Reference, dated 30 July 2004 (C-126)aiEfrom Jorge Brito to Fred Earnest, dated
31 July 2004 (C-121).

343 Email from Jorge Brito to Fred Earnest, dated@y 2004 (C-121).
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Terms of Reference Ms. Colindres explains that tldky was understandable in light of the
scope of the Project and the personnel changesaldadccurred at MARN:

[Ilt doesn’t surprise me that the company had toaptively
stimulate the process in this way in order to makg progress on
it, given the scope of the project and the charfg®liaister that
occurred in early 2004. 1t should be stated heag tihis change of
Minister in early 2004 unleashed a series of irdkatterations in
the MARN that resulted in a general delay affectalmost all
requests for Environmental Impact Assessnsetumitted between
2004 and 2005. Among other changes, Lic. Hernartiiver, the
Technician who usually handled mining projects teé DGA. As
a result of his departure, it seems that respditgidior the
preparation of the Terms of Reference for the Efado Project
had to be transferred to another Technician in roadirse,
something that would have prolonged the process evare than
usual*

174. As noted above, on 19-20 August 2004, Pac Rim spedsa training program
for personnel from MINEC and MARN, representatieéshe NGOs active in the Department of
Cabanas, and political leaders of Cabafias and th@cipalities near the El Dorado Project
site3* On 20 August 2004, Mr. Earnest also met with Ev&abr's then Vice President, Ana
Vilma de Escobar. During his meeting with Vice $tdent Escobar, Mr. Earnest updated her on
Pac Rim’s progress at the El Dorado Project andestgd her assistance to speed up MARN'’s

evaluation of our environmental applicatioffs.Vice President Escobar “expressed interest in

344 Colindres Witness Statement, para. 65 (emphésisd.

345 Email from Fred Earnest to Luis Trejo, dated 1QgéAst 2004 (C-278); List of Seminar
Attendees, dated 13 August 2004 (C-125); Lettemffered Earnest to Walter Jockish, MARN, dated 6
February 2004 (C-247); Letter from Fred Earnestliguel Lacayo, MINEC, dated 6 February 2004 (C-
248); Memorandum from Dorey and Associates to FEaest, dated 23 July 2004 (C-279); El Dorado
PFS at 127 (C-9).

346 El Dorado Project Report for the month endingABjust 2004 (C-280); Second Shrake Witness
Statement, para. 105.
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the Project and provided contact information witline government that may be helpful in
obtaining the necessary permits/approvals andvarazing the project®*’

175. The next month, on 8 September 26642RES submitted the EIS related to the
ED Mining Environmental Permit, and provided MARNthkvan electronic copy of the same on
11 October 2004 to facilitate MARN's ability to liew it in a timely mannet?

176. In October 2004, while the technical assessmemthefEIS should have been in
progress, PRES held a second round of public ctatguis with the communities in the vicinity
of the Project to present the results of the EI$hea®*° Ms. Colindres explains that “these
consultations were not carried out within the frarak of the [Environmental Law], but in
order to comply with international standards on thevelopment of mining project$®
However, representatives of MARN were invited alevith those from the Bureau of Min&s.

177. On 17 November 2004, as the deadline approacheBR&S to convert the El

Dorado Exploration Licenses to an Exploitation Gesston, Mr. Earnest wrote to the Director of

347 El Dorado Project Report for the month endingABjust 2004 (C-280); Second Shrake Witness
Statement, para. 105.

348 Email from Fred Earnest to the Minister of the RIM, dated 8 September 2004 (C-127); Email
chain between Fred Earnest and Luis Trejo, thedistd 8 September 2004 (C-127).

349 Letter from Fred Earnest to Hugo Barrera, date@atober 2004 (C-130).

350 Seeletter from Fred Earnest to Luis Trejo, dated 2®t8mber 2004 (inviting Ing. Trejo and/or

members of his team to attend the meetings) (C:1P8er from Fred Earnest to Gina Navas de
Hernandez, dated 28 September 2004 (inviting Inavad and/or members of her team to attend the
meetings) (C-129).

1 Colindres Witness Statement, para. 70.

352 Seeletter from Fred Earnest to Luis Trejo, dated 2@tS8mber 2004 (inviting Ing. Trejo and/or

members of his team to attend the meetings) (C:1P8ter from Fred Earnest to Gina Navas de
Hernandez, dated 28 September 2004 (inviting Ingvad and/or members of her team to attend the
meetings) (C-129).
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the Bureau of Environmental Management, Mr. Tréqmuiring as to MARN'’s progress in

analyzing the EIS PRES had submitted for the EDimgirEnvironmental Permit> The next

day, Mr. Trejo responded, assuring Mr. EarnestMa&RN’s technical staff was working on the

matter:

178.

If you have not received a reply concerning youojgut it is
simply because of our technical staff's heavy waoskl and it
means that the matter is being processed. As yauldwgay in
English, “no news is good news.” Thanking you irvaate for
your understanding and patiend®s soon as | have any news |
shall let you know?>*

Although PRES was certainly eager to obtain themRethere was no concern

that MARN'’s delay would affect PRES’s ability to @p for the El Dorado Exploitation

Concessios®> As Mr. Shrake explains in his Second Witness Statém

179.

Naturally, we were anxious to have the evaluatiempleted
because we did not believe we could move forwarth wiine
development until we received the environmental mer
However, we had come to understand that delay was a
unavoidable element of the environmental permitpnacess in El
Salvador, regardless of the industry. Based on Mavas's
repeated assurances, | was confident that this dkethnot have
any impact on our right to the concession and thezd viewed it
mostly as an annoyandkat we would just have to accept as part
of the cost of doing business in El Salvatibr.

Although PRES had been attempting to stimulateaat MARN throughout the

environmental permitting process, Ms. Navas ofBhesau of Mines, advised PRES to “pursue

353 Email between Fred Earnest and Luis Trejo, da8&November 2004 (C-131).

34 Id. (emphasis added).

35 Letter from Gina Navas de Hernandez to Fred Bardated 25 August 2004 (C-123).

356 Second Shrake Witness Statement, para. 107r(@lteitation omitted) (emphasis added).
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a path of contact and pressure at the level oMiméster.”*” Thus, on 15 December 2004, Mr.
Earnest wrote to MARN Minister Barrera noting ththe 60 business days allowed in the
Environmental Law for MARN'’s review of the EIS hgssed and requesting a meeting to
discuss the permitting process.

180. By the end of December 2004, MARN had still notieexed the EIS. However,
PRES remained reassured that: “The fact that ti& Has not been approved will delay the
59

approval of the concession, but will not jeopardme rights.

3. PRES Prepares and Submits the Application to Convethe El
Dorado Exploration Licenses to an Exploitation Conession

181. At the same time PRES was working its way throughRW’s environmental
permitting process, the Companies’ team was alstking closely with MINEC and other
mining professionals to prepare for the convergsibthe El Dorado Exploration Licenses to an

Exploitation Concession. In addition to the prepan of the EIS, the Concession Application

37 Email from Fred Earnest to Luis Medina, datedez@&nber 2004 (“In my conversation with Gina

Navas yesterday, she inquired about the statuseo&mvironmental approval. | told [her] that weal ha
been maintaining a low profile and applying onlypte pressure She counseled that we should pursue a
path of contact and pressure at the level of theid#r. She informed me that she had personal
knowledge of other large EIS studies that had tagmoved in two months, but with a lot of pressiire
(emphasis added) (C-281).

38 Letter from Fred Earnest to Hugo Barrera, dae®écember 2004 (R-55).

39 El Dorado Project Report for the Month Ending[3dcember 2004 (C-3883pe alscEl Dorado
Project Report for the Month Ending 30 November£200he EIS is in review. We are continuing the
program of subtle pressure. Indirect contact WIhRN has resulted in signals indicating that thait w
be using the full period of time allowed by the lain direct contact with MARN, the General Dirercto
has indicated that ‘No news is good nev@t December'® the 60 working days for review of the EIS
will end. The law does allow for additional timetlife material being reviewed is sufficiently complé
expect they will invoke this clause. If this is tbase we are entitled to a justification. | willléev-up
with MARN during the week of the ¥3if we receive no formal notification at the enfitioe 60 day
period.”) (emphasis added) (C-389).
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required the Companies to prepare a Technical-BnanoFeasibility Study® and an
Exploitation Development Plai.

182. Thus, at Mr. Shrake’s direction, the Companiesimeth a number of the best
mining design, environmental, and other consulfimgs to plan and develop an operating mine
at El Dorado®®® The Companies’ goal was for the El Dorado minednform to — or exceed —
the highest international safety and environmestaidards®

183. In March 2004, Pac Rim announced its intention omduct an NI 43-101
compliant preliminary feasibility study.e., a pre-feasibility study, for the El Dorado Prajébe
“El Dorado PFS):

Pacific Rim is proceeding with its two-pronged aggwh to the
continued advancement of the El Dorado gold projeatevaluate
the preliminary economic viability of the El Doradesource,
Pacific Rim intends to conduct a pre-feasibilitydst for the El

Dorado project in the coming months, and has beguoollect
additional data from the project required for thisessmenrit!

184. Later that month, Pac Rim contracted with SRK Caimgy (“SRK”) of Denver,

Colorado to complete the El Dorado PFS:

360 Amended Mining Law, art. 37(d) (CLA-5).
361 Id., art. 37(e).

362 First Shrake Witness Statement, paras. 63-67;rBe8hrake Witness Statement, para. 74 (As
Mr. Shrake explains in his First and Second Witrietsgements, a considerable part of the valuethieat
Pac Rim exploration team contributed to the develemt of the Project (in addition to their geolognda
engineering skills) was being able to identify amotk with the best minds in the mining industrgge
alsoLetter from Fred Earnest to Call and Nicholas,,|dated 13 February 2004 (C-38).

363 Second Shrake Witness Statement, para. 74:0Eddd PFS at 127-33, 136-37 (C-9); Pacific
Rim Mining Corp. Homepage (C-246); Letter from dFriéarnest to Walter Jockish, dated 6 February
2004 (C-115); Letter from Fred Earnest to Miguetdyo, dated 6 February 2004 (C-248).

364 Press Release, Pacific Rim Mining Corp. Annouridesd Quarter Results, dated 15 March 2004
(C-365); Press Release, El Dorado Gold Project Prdgram Update, dated 16 March 2004 (C-390).

95



SRK will lead the pre-feasibility study, incorpdrag components
completed by a number of other contractors hangcted by
Pacific Rim based on their respective areas of iigge ... The
final pre-feasibility report will be a high qualifgroduct and we
look forward to a detailed understanding of the eptal

economics of an operation at El Doraéf.

As noted in the announcement, Mr. Shrake and lais tead also contracted with a number of
other highly respected experts to contribute toBhBorado PFS?®
185. As Mr. Shrake explains, it was Pac Rim’s intentibat the El Dorado PFS meet

Canadian reporting requirements for publicly tradechs (which are considered to be the
highest international reporting standards for thieimg industry) as well as the Salvadoran
requirements for obtaining an exploitation conaassinder the Amended Mining Law. This
objective is reflected in the Executive Summaryhef El Dorado PFS:

This Pre-Feasibility Study is intended to be usgdPlacRim to

further the development of the El Dorado Projedtmprily by

facilitating: The conversion of the exploration dises to
exploitation concessions.**’

186. Although the Companies originally planned to cortglthe El Dorado PFS by

mid-20043% its completion was delayed because the scopeedtindy was broadenéd.

365 Press Release, Pacific Rim Launches El DoradeFeasibility Study, dated 25 March 2004
(emphasis added) (C-391).

366 See, e.g.Geotechnical Design Parameters for the El DoradweMdated March 2004 (C-18);
Preliminary Capital Cost Summary, dated March 200411); Letter from Fred Earnest to McClelland
Laboratories, dated 1 March 2004 (C-39).

367 El Dorado PFS at i (emphasis added) (C-9).

368 SeeEmail from Tom Shrake, dated 13 April 2004 (“We amerking on two fronts, development

and exploration. A professional study will be veiit and the economics studied by SRK, Denver
(recommended by MacQuarie Bank). McIntosh (formeirih Redpath) is doing the underground design.
Vector is handling the tailings design and envirental baseline studies, and Gene McClelland is

(continued...)
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187. In the meantime, Pac Rim worked closely with Msv&k&aand the Bureau of
Mines to discuss the Companies’ ongoing explorasictivities and the progress on being made
on PRES'’s Exploitation Concession Applicatih.

188. In light of the delay in the Environmental Impacts®ssment process at MARN
throughout 2004, Mr. Earnest wrote to Ms. Navas28rAugust 2004. Mr. Earnest informed
Ms. Navas that PRES was in the process of appfignghe ED Mining Environmental Permit
through MARN, however, he noted, “it is possiblattthere is some delay with the procedures,
especially because this is a new industry in EV&#r and the operating details are not fully
known by those responsible for issuing the differgermits.®*”* Thus, Mr. Earnest asked Ms.
Navas to state the “official position of her Buréauith respect to the possible effect of a delay
in obtaining the Environmental Permit on the righthe company to request the Concession.

189. Two days later, on 25 August 2004, Ms. Navas redpdnto Mr. Earnest,
informing him that PRES’s right to request the Gession should not be affected by any delay
in obtaining the Environmental Permit through MARN:

To answer your question, when the company presents
documentation showing that the MARN...has not awartesl

(continued)

managing the metallurgy. We expect to have allpileees by the end of May and the document by the
end of June. Permit application is set for the midimer.”) (C-364).

369 Press Release, Progress Report on the El DoraldbReoject, dated 15 June 2004 (C-368).

370 Letter from Fred Earnest to Gina Navas de Hereandiated 14 August 2003 (C-356).

s Letter from Fred Earnest to Gina Navas de Hereandated 23 August 2004 (C-122).

372 Id
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permit, and provided that it doesn’t take too loygur rights will
not be affected’”

190. Given the Bureau of Mines’ longstanding supporttlod mining industry and
willingness to facilitate the El Dorado Project,describedsuprain subsectiorA, PRES worked
closely with Ms. Navas as it finalized the El Davadoncession Application. For example, at a
meeting between Mr. Earnest and Ms. Navas on 8 ibee 2004, the question arose as to how
large the concession area should be. Mr. Earepstted:

There is a question as to whether we can converatba outside
of the EIS study area, but within the license afédds presents two
options as Nance Dulce is not included in the BElfflysarea. 1)
Gina suggests that we request all of the areamitie license area
that we want with the area inside the EIS studw areted as the
current area of planned operations and the restieoficense area
as an [sic] productive buffer (ie. area de proteri— she is to
confirm this 2) One of the engineers talking to Carlos Serrano
suggested that we request the conversion of tleevatkin the EIS
study area and request two new claims coveringtéa outside of
the study area and that we give them new namegxtomple: San
Matias and Nance Dulcé:

191. At this 8 November 2004 meeting, Mr. Earnest afdormed Ms. Navas that the
final version of the El Dorado PF&€, the version to be disclosed to the Canadianrgmsu
market) would not be completed until early Janudryndicated that the subsequent changes to

the pre-feas]ibility study] and translation wouldké time. She suggested that we start

373 Letter from Gina Navas de Hernandez to Fred Earaated 25 August 2004 (NOA Exh. 6); El

Dorado Report for the Month Ending 30 November 2Q0®e will be presenting a copy of the EIS

submitted in September. The fact that the EIS ri@sbeen approved will delay the approval of the
concession, but will not jeopardize our right¢emphasis added) (C-389).

374 Email from Fred Earnest to Tom Shrake, dated @aNtber 2004 (emphasis added) (C-392).

98



translating right now and indicate where the changeght occur®® Ms. Navas’ reaction
demonstrates her agreement that the El Dorado P&S appropriate for the Concession
Application™
192. On 25 November 2004, Mr. Earnest wrote to Ms. Nawa®llow up on their

8 November 2004 meeting. Mr. Earnest specificadlyuested Ms. Navas’ confirmation of how
large the requested Exploitation Concession arealdtbe:

| hope this email finds you well. In our meeting thve 8th of this

month, we discussed the conversion of the El Dofddde and

Sur exploration permits to an exploitation cona@ssihere is one

pending matter for which | await your response, chis the
following.

The environmental impact assessment area is p#rearea of the
permits. After the date we started collecting areppring the data
[for] the EIA, we have focused a portion of the lexation
activities in the area of Nance Dulce (El Dorado)Swhere we
have found very good results. At your office, welgp about two
options for the conversion

1) request all parts of the permits that we consider
prudent, classifying them as area of imminent

375 Id

376 Indeed, PRES’s predecessor in interest, Daytsn, understood that a pre-feasibility study was

appropriate for purposes of converting the El Dor&dploration Licenses to an Exploitation Conceassio
SeePress Release, Dayton Mining Corporation Annougsrating and Financial Results For The Year
Ending 31, 2001, dated 22 February 2002 (“In 2@b&,Company incurred exploration expenditures of
$0.6 million at El Dorado ... The El Dorado expdudds were focused on preparation of a draft
feasibility study for submission to the El Salvadgovernment in order to convert the property
concessions into exploitation licensggemphasis added) (C-333); Press Release, Imgr&weancial
Results For the First Quarter of 2001, dated 28 [2@91 (“Exploration spending in 2001 was almost
entirely on the El Dorado property in El Salvadodavas incurred to advance the preliminary economic
study, which must be submitted to the governmerilddalvador in mid-July.”) (C-334); Press Release,
Second Quarter Financial Results, dated 15 Augd@1 Z“Exploration expenditures decreased because
the work at the El Dorado property in El Salvad@aswilirected towards the completion of the prelimyjina
feasibility study in 2001 while in 2000 the Compamgdertook a significant in-fill drilling progran).(C-
335).
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development and area of conservation (or future
growth); and

2) request the area incorporated in the EIA and
request new exploration permits for the areas
outside the EIA area.

Your recommendation was the first of those two, you said you
would confirm. Before we begin the final revisiohsyould like to
have this confirmatiof’’

193. In his 25 November 2004 email, Mr. Earnest agafarmed Ms. Navas that the
final version of the El Dorado PFS would not bedyeantil late January:

| would like to take this opportunity to inform ydahat the new
mining plan will not come out until 17 December.atfimeans that
the final version of the Pre-Feasibility Study wilbt come out
until mid to late January. The draft version of thre-feasibility

study is being translated, and the parts that nienge will be

noted. Once the final version is available, it vedl translated and
submitted, but that will not be ready until Febgu#?

There is no indication that Ms. Navas objectedhis information. Indeed, as Mr. Earnest
reported a few days later: “A cleaned-up versiorof.the ‘Draft Final’ pre-feasibility study is

being translated for inclusion. [...] The Direccioe #§linas understands that this study is a

confidential document that will be superseded by plublic document to be released in late-

January’®”®
194. On 22 December 2004, PRES submitted its applicataronvert the ElI Dorado

Norte and Sur Exploration Licenses to an ExplatatiConcession (previously defined as

817 Email from Fred Earnest to Gina Navas de Hernandated 25 November 2004 (emphasis

added) (C-393).
378

Id. (emphasis added).
879 El Dorado Report for the month ending 30 Novenf44 (emphasis added) (C-389).
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“Concession Applicatiori).*° Per Ms. Navas’ advice and counsel, PRES’s orighomcession
Application was for a 62 square kilometeea. (As discussed in the following subsectian th
Parties prior understanding that the Concessionliégipn was initially for 12.75 square
kilometer area was mistaken.)

195. The final version of the El Dorado PR&s completed on 21 January 2695.
The Study outlined a proposed underground minirgyatpn at the El Dorado Project based on
the Minita deposit only, including an undergrounmhenplan, metallurgy and processing, tailings
impoundment, environmental matters, and capitalapeating cost¥? The mining plan set out
in the El Dorado PFS met the requirements of EV&#dran laws and regulations as well as
international and North American best practices émgineering design and environmental
management?®

196. The ElI Dorado PFSfurthermore converted a substantial portion of the
Minita mineral resources to “reservaslefined by NI 43-101 to constitutdat portion of

resources that hayaroven economic viabili})§** and outlined the economics of these reserves

380 Application for the Conversion of the LicensesgbfDorado Norte and El Dorado Sur, dated 22

December 2004 (C-181).

%8l SeeEl Dorado PFS (C-9).

382 Press Release, Low Operating Costs Cited in iResMinita Gold Deposit Pre-Feasibility;

Definition Drilling Continues at South Minita, dat@7 January 2005 (C-25@G¢eEl Dorado PFS (C-9).

383 Press Release, Low Operating Costs Cited in iP@sMinita Gold Deposit Pre-Feasibility;

Definition Drilling Continues at South Minita, dat€7 January 2005 (emphasis in original) (C-258g

El Dorado PFS at 125 (C-9)ee alsoDr. Terry Mudder and Dr. lan Hutchison, Assessmeht
Environmental Strategies and Systems for the PezgpBsc Rim El Dorado Gold and Silver Mine, dated
29 March 2013 (“Mudder Expert Report”), p. 23.

384 CIM Definition Standards, adopted by CIM Courmil 11 December 2005 (CLA-33); Ristorcelli
Witness Statement, para. 22.
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according to the mine plan and input commodity amapital costs valid at the tini&.
Confirming Mr. Shrake’s belief in the El Dorado fct’s potential to become a low-cost,
profitable mining operation, the results from thedy indicated that operating costs for the
Minita deposit are within the lowest quartile on aworldwide basis....” **

197. As Mr. Brown of Canccord observes, the El Dorad® PHly demonstrated the

economic mining viability of the El Dorado Project:
financing this project with Catherine [McLeod-Seltgat the helm
would have been virtually guaranteed. In factd any analysts at
Canaccord expressed to Catherine and her teamntenest on
several occasions that we very much wanted to édirst in line
to finance the El Dorado proje®.

198. Furthermore, as indicated by the facts above, tire®&1 of Mines was well aware
of what document PRES would be submitting with @sncession Application to meet the
requirement of a “Technical-Economic Feasibility®t” under Article 37(d) of the Amended
Mining Law. There is no record that Ms. Navas oyare else at the Bureau questioned whether

the content — or title — of the Study would satiifg requirements of the Mining Law either

before or after the Study was submitt&d.

385 Pacific Rim Mining Corp. Project Overview: El Rato, El Salvador (C-23).

386 Press Release, Low Operating Costs Cited in iP@sMinita Gold Deposit Pre-Feasibility;

Definition Drilling Continues at South Minita, dat@7 January 2005 (C-250).

387 Brown Witness Statement, para. 7.

388 See, e.gEmail from Fred Earnest to Tom Shrake, dated 8 Ninex 2004 (C-392); Email from
Fred Earnest to Gina Navas de Hernandez, datedo28rhber 2004 (C-393); El Dorado Report for the
month ending 30 November 2004 (C-389).
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F. PRES Continues to Work Constructively With The Govenment to
Obtain the El Dorado Exploitation Concession (2005)

199. In 2005, PRES worked with MINEC to refine the Casgien Application and to
resolve questions that arose regarding the AmeRteithg Law. However, as discussed below,
throughout 2005, the Companies’ primary focus re@ion shepherding the slow-moving ED
Mining Environmental Permitting process through MARThroughout the year, the Companies
also continued to invest millions of dollars intother exploration and development activities.

1. MINEC’s Review of the El Dorado Exploitation Concesion
Application

200. Following PRES’s submission of the Exploitation Cession Application, the
Companies were optimistic that the ED Mining Enmimeental Permit and the El Dorado
Exploitation Concession would soon be granted, lmgabthe prompt commencement of
construction activities. As a local news articteed:

According to [Fred] Earnest, if the permit is isdu@ February
structural work could begin in May“If that happens, we would
starting working on the tunnel and enter a pre-pction stage that
would last for between 24 and 28 months,” he erpldi The

work would allow the company to start large-scadédgextraction

in 2007 Earnest added that 460 direct jobs would be edet the

pre-production but that the number would fall whaneduction

began. “We think there will be 220 direct jobsrtliche saidf?®

389 Jose Alberto Barrer&Canadian Firm Invests in Cabanas Gold Mirie DIARIO DE Hoy (7

January 2005) (emphasis added) (C-3%4g alscEl Dorado PFS at 150 (“The overall pre-production
schedule is driven by the underground mine devedmpmand results in a start of production in the
second quarter of 2007.”) (C-9);Mining Exploitation: The Conflict Over Gald LEGISLATIVE
OBSERVATORY (19 June 2006) (“For its part, MINEC is resoluteinimg-exploitation in the northern
region will provide good returns for the countryterms of economic and social development. ... ‘In
addition they have to pay 25% of income taxes ...éduwer, there is job creation; roads and streetgybei
opened up,’ stated [Ms. Navas’, summing it up d®vis: ‘I believe that the communities can benefit
from developing a mine.”) (C-395).
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201. Ms. Navas was publicly supportive of the planned¥irado mine and the
benefits it would bring to the surrounding commiasit As a local newspaper stated:

The Director of the Bureau of Mines said that ttat exploitation
of minerals in areas like San Isidro is benefidcause the
condition of the land makes agriculture difficidtyd_mining solves
some of the problems of developmé&Ht

202. Pac Rim also received encouragement from the vdghebt levels of
Government, including both Vice President Escolnar Rresident Elias Antonio Sata.

203. It is evident from the foregoing that the Saca Adistration and the Bureau of
Mines were supportive of the El Dorado Project dadirous of working together with PRES to
develop a Project that would benefit both the Camgmsm and the communities near the El
Dorado Project.

a. MINEC Works with PRES to Define the Exploitation
Concession Area and to Preserve the Companies’

Rights over the Entire Area of the El Dorado Norteand
El Dorado Sur Exploration Licenses

204. Following the submission of the Final Pre-Feadipilstudy in January 2005
(previously defined as thé&et Dorado PFS'), PRES continued to have discussions with MINEC
about the size of the applied-for El Dorado Expitidn Concession. As described above,
PRES’s Concession Application to convert the Elddor Norte and El Dorado Sur Exploration

Licenses had been prepared in consultation with Bbeeau of Mines, and it was at the

390

Id. (emphasis added).

391 Government Communications Summary, dated 12 N0&p Z“Fred Earnest has had one meeting

with the Vice President and has been introducettiddPresident of the Republic. Both have expressed
their support for the project and willingness téphes needed.”) (C-396).
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suggestion of Ms. Navas that PRES had initiallyireef the Exploitation Concession area to
cover most of the area of the El Dorado Norte amdEXploration Licenses.

205. As also previously noted, the Parties’ prior sulsmiss on this point have
inadvertently and mistakenly stated that PRES'giimal Concession Application was for a 12.75
square kilometearea®** As Claimant is now aware, following the submissaf the Concession
Application and the El Dorado PFS, the Bureau ofiédi concluded that the originally requested
Concession area of 62 square kilométéraas too large.

206. Thus, as described below, in early 2005, MINEC wdrkvith PRES to define a
smaller area over which PRES could obtain an Etqtion Concessioit? MINEC recognized
the economic mining potential of the El Dorado &nd El Dorado Norte Exploration License
areas and wanted the Companies to continue ingestiand conducting exploration work over
these areas. Therefore, in consultation with MINPRES began the process of incorporating a
new subsidiary — DOREX — that could hold explonaticenses surrounding the new EI Dorado

Concession are®>

392 See, e.gNotice of Arbitration, para. 66; First Shrake WitseStatement, paras. 71-73; Response

to Preliminary Objections para. 46; Counter-Menlquaxra. 102.

393 As Respondent rightly observed in its Reply teliftinary Objections, dated 31 March 2010

(“Reply to Preliminary Objections”), the El Dorado PFS at 140 (C-9) refers to 6@8are kilometers.
Likewise, exhibit R-30 states: “An area of 62.GKkmas been requested.”

394 El Dorado Project Report for the Month EndingRbruary 2005 (“various conversations have

been held to discuss the surficial extent of thplaation concession, but no decisions have been
taken.”) (C-397); El Dorado Project Report for tdlenth Ending 30 April 2005 (noting that the formal
registration of DOREX was expected to be finalimedune. “Once these requirements are satisfied, th
requests for the new exploration licenses will biensitted.”) (C-290).

39 First Shrake Witness Statement, para. 73.

105



207. By April 2005, Mr. Earnest reported that “an aremegable to the government

and workable from our point of view has been defin®® Through this agreement, the applied-

for Exploitation Concession area was to be reduced 12.75 square kilometarea. Mr.
Earnest further explained that, per the Comparageeement with MINEC, the Concession area
would have a “buffer zone” in order to protect t@®mpanies’ investment and continued
exploration activities:

As the exploitation concession area will be consibdly smaller

than the El Dorado license area, new exploratioenkes will be

requested to provide a buffer zone around the cmme. The

process of forming a new company [DOREX] to be themal
holder of the new exploration licenses is almoshglete®®’

208. In June 2005, the incorporation of DOREX was finadi. DOREX, like PRES,
was directly owned by PRE

209. On 26 August 2005, DOREX applied for Exploratiorcémses for the areas
known as Huacuco, Pueblos, and Guaco, coveringdimainder of the area of the original
Exploration Licenses outside of the newly definah€ssion are?

210. On 28 and 29 September 2005, MINEC granted the ttulgdPueblos, and Guaco

Exploration Licenses to DOREX® Although the documentary record is not entirdiac, it

39% El Dorado Project Report for the Month Ending/&@il 2005 (emphasis added) (C-290).
397 Id

398 SeeResolution No. 288, dated 21 June 2005 (C-36).

39 Dorex Request for Exploration License El Guacted®6 August 2005 (C-414), Dorex Request

for Exploration License Huacuco dated 26 August®2(iD-413), Dorex Request for Exploration License
Pueblos, dated 26 August 2005 (C-398).

400 Resolution No. 205, dated 28 September 2005 (tto(C-43); Resolution No. 211, dated 29
September 2005 (Guaco) (C-45); Resolution No. dagd 29 September 2005 (Pueblos) (C-44).
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appears that at this same time PRES’s originaliegtmn for the ElI Dorado Exploitation
Concession was replaced with a version specifyiegl?.75 square kilometer area agreed upon
by MINEC and PRE®” As Mr. Earnest explained in a memo to Mr. Shrake:

At the same time as the requests were made for nthe
exploration licenses in the name of [DOREX], newculnents
were presented for the conversion of the El DorBldoth and
South exploration licenses to the ElI Dorado Expton
Concession. The area of the concession is nowskear and is
contiguous to the limits of the three new explanaticense$®

211. By working together to redefine the size of the leggpfor Concession area,
PRES and MINEC continued their practice of working cooperative and constructive manner
to accomplish their shared vision of an economygadbductive mining project at El Dorado.
b. MINEC Works with PRES to Clarify the Land

Ownership Requirements under the Amended Mining
Law

212. At the same time that MINEC and PRES were workimgefine the appropriate
Concession size, they were also working to clatfily specific requirements of the Amended
Mining Law.

213. As the Tribunal may recall from the Parties’ praxdosubmissions, in March

2005, shortly after PRES’s submission of an appboafor an Exploitation Concession at El

401 Application for Conversion of El Dorado Norte aktl Dorado Sur Licenses to an El Dorado

Exploitation Concession, dated 22 December 200280

402 El Dorado Project Report for the Month Ending Bdgust 2005 (“At the time that the new
documents were presented, the Direccion de Mirqsersted: a copy of the January 2005 Pre-Feasibility
Study, a copy of the final version of the EIS, avrievelopment and production schedule that is drtke
the Jan '05 Pre-Feasibility Study, and certifiegies of the documents that demonstrate ownershtipeof
surface property in the area of the old El DoradimsemEverything except the final version of the Rl

be delivered to the Dir. de Minas the first weekSeptember. It is anticipated that a copy of the Will

be available for presentation to the Dir. de Mihdee second week of September.”) (C-288).
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Dorado, Ms. Navas informed PRES that several persoMINEC’s legal department were of
the view that Article 37(2)(b) of the Amended Migihaw required PRES to acquire ownership
of, or authorization to use, the entire land swfagerlaying the Concessi6fi.

214. The Companies, in consultation with their Salvadaraunsel, believed the issue
was clear and that the Amended Mining Law did eguire ownership of or authorization to use
the entire land surface overlaying the Concessaonigsue that, as the Tribunal knows, remains
in dispute among the Parti€§). Indeed, even those Government officials who thoube
language did not unambiguously support the Compapiesition agreed that a requirement to
obtain ownership or authorization for the entinedaurface made no sense and was inconsistent
with the Salvadoran legal framewdfR.

215. On 5 May2005 PRES'’s local counsel submitted a legal memorantiuthe
Bureau of Mines summarizing PRES’s position onrtrater!®® Following the submission

of this memorandum, a number of internal documemse exchanged within MINEC and

403 See, e.g.Claimant's Rejoinder on Respondent’s Preliminaryjedtion, dated 12 May 2010

(“Claimant's Rejoinder on Preliminary Objection”), paras. 133-42; Decision on Preliminary
Objections, paras. 192-93, 197-98; Counter-Memopata. 111; First Shrake Witness Statement, para.
84; Second Shrake Witness Statement, para. 109.

404 First Shrake Witness Statement, para. 85; Sec®mke Witness Statement, para. 110;
Claimant’s Rejoinder on Preliminary Objection, marar-59.

405 Email from Fred Earnest to Tom Shrake, dated 14l R005 (C-286); First Shrake Witness
Statement, paras. 84-88; Second Shrake Withesen®tat, para. 110; Email from Ricardo Suarez to Luis
Medina, dated 23 September 2005- (“We share yoini@pthat the legal requirement that the surface
landowners authorize subsurface mining is not sbesi with the ownership practice enshrined in our
legal system, since according to the latter theavvari the subsoil is the Stale(emphasis added) (C-
289).

406

Interpretation of Mining Law, dated 5 May 200&bmitted to Luis Mario Rodriguez on 25 May
2005 (R-30); Interpretation of Mining Law, datedviay 2005, submitted to Marta Angelica Mendez on
25 May 2005 (R-31).
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between MINEC and other executive agencies. (Nyptdbese internal communications
were never shared with Claimant prior to this aabibn.)

216. Thus, forexample on 25 May 2005, MINEC Minister Yolanda de Gavidia
apparently forwarded this memorandum to Luis MaRe@driguez, the Secretary for
Legislative and Legal Affairs in the Office of tliresident. Minister de Gavidia’s letter
briefly summarized the Claimant’s position as falf

The Company’s argument is that they will be minitige
subsoil and the subsoil belongs to the State; fatiety request

permission from the landowners, it would amourgaging that
the owners of the surface land are owners of theaLf®’

Minister de Gavidia further observed that “sevesbur attorneys” did not agree with
the conclusions of PRES’s 5 May 2005 memorandura.tBén asked the Secretary for his
“opinion on this issue®®

217. Also on 25 May 2005, Ms. Navas forwarded PRES’'s @&yM2005
memorandum to Dr. Marta Angélica Méndez, Legal Geufor MINEC. As with Minister de
Gavidia’s letter, Ms. Navas’s cover memorandum sama@s Claimant’'s position and asks Dr.
Méndez for her opinioff. These documents demonstrate considerable umtgriithin both
MINEC and the Bureau of Mines on the issue.

218. In June 2005, Mr. Earnest was informed that thac®fbf the Secretary for

Legislative and Legal Affairs had reviewed the 505 memoranda and had concluded

407 Letter from the Minister of the Economy to thefiG¥# of the President of the Republic, dated 25

May 2005 (R-30).
408 |d
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that MINEC’s legal counsel’s interpretation wasreot’® When he asked for a copy of the

opinion he “was informed that it was an internalnMiry document and that their lawyer

advised that it not be shared.”

219. Although disappointed that the 5 May memorandum haidfully resolved the

confusion, Mr. Earnest was prepared to work corstrely with Ms. Navas to work through the

issue, as they had on previous occasions. Mr.dstaasked Ms. Navas whether PRES should

obtain the local landowners’ permission for the &ownent to grant PRES a concession to mine

the deposits underneath their properties. Ms. Nawasediately rejected this approach since the

mineral deposits belonged to the State and ndidsurface owners. As Mr. Earnest reported:

220.

| asked what kind of authorization was requiredggasting
something along the lines of “I, John Doe, authotize Republic
of El Salvador to grant an exploitation concesdmriPacific Rim
El Salvador ..."”. This was immediately rejected witle argument
that the government didn't need any authorizationgtant the
concession [Ms. Navas] then indicated that it was an
authorization for us to use the land, to which plied that we
already have all of the authorizations for the lahdt will be
occupied by the project. She became very reflectalmost as
though she was beginning to see the point), beredf no further
suggestioné**

Mr. Earnest further reported that he and Ms. Néha “discussed the pros and

cons of pushing for a formal declaration on thigypand agreed that now is not the tini&.”

409 Memo from Fred Earnest to Tom Shrake, dated 28 2005 (C-291).

410 Id
411

412 Id

Id. (emphasis added).
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221. As with the size of the requested concession &ae,Rim was confident that it
would eventually reach a workable solution with NBS and remained content to follow
MINEC'’s lead as to the most appropriate way to Ikesdhe question. In the meantime,
confident in Minister de Gavidia’s support of thé Borado Project, Mr. Earnest requested
Minister de Gavidia’s help in expediting the longlalyed EIS review process at MARN:

Given that more than ten months have passed duecstart of the
EIA evaluation process, | respectfully request yassistance to
expedite the EIA approval process. As | have Midister Hugo

Barrera, the long EIA evaluation process and trantiyng of the
Environmental Permit for the El Dorado Mine Projecharming

and delaying the investment in, and the developnwntthe

project.™**

222. Several months later, in August 2005, Mr. Earnepbrted that MINEC was still
working with PRES to determine the most expedientrse of action:

In the matter of the interpretation of the law neljag the need to
obtain the authorization of the surface owners, “Meistra de

Economia” has acknowledged that something needsetdone

Meetings have been held with political consultatmtsdetermine
the best course of action should it become necgdsaseek an
authentic interpretation or a change in the lawis hoped that a
course of action will be clear after the meetirgfoe] held during
Tom Shrake’s visit in Septembéf.

223. PROESA, the Salvadoran agency founded to attract momote foreign
investment, was also actively following the matad in September 2005, Mr. Earnest informed

Ms. Aceto of PROESA that he had heard from MinisterGavidia that there was a project to

413 Letter from Fred Earnest to Minister Yolanda Giaj dated 19 July 2005 (C-139).
414 El Dorado Project Report for the Month Ending/igust 2005 (emphasis added) (C-288).
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modify the law but that the Minister was unableptovide him with any detaifs® Later that
same month, as documents filed by Respondent g afhitration revealed, Ms. Navas sent
MINEC's legal counsel an internal draft reform hetAmended Mining Law, stating: “I do not
neglect to inform you that the draft is urgefif.”

224. On 20Septembel005, following a meeting with the Vice Presidemffice,
PRES'’s local counsel also sought assistance ininifiga“una interpretacion auténti¢a
(*authentic interpretation”) from Ricardo Suarez of the Vice President’s €Hfin order to
move the issue forward on a different fréht.Mr. Suarez replied, agreeing that the Amended
Mining Law was inconsistent with the Constitutiobut concluding that an authentic
interpretation was not the appropriate methoddolve the issue:

We share your opinion that the legal requiremeat gurface
landowners authorize subsurface mining is not cbesi with
the ownership practice enshrined in our legal sgste.
However, that is the current legal text, and the that must be
observed. ... Therefore, although we share your vegyarding
the problems posed by the current wording of [AeliQ7 and
the advisability of making it consistent with thergtitution ...

we do not believe that the proposed authentic pnégation is
the correct legal approaéh.

225. Later that month, Marjorie Chavez, a legal advisrPROESA confirmed the

continued involvement of the Office of the Presiderhelping to resolve the confusion:

415 Series of emails between Lorena Aceto and Freuds dated 9 September 2005 (C-399);

Government Communication Summary, dated 12 May ZUPBROESA: The government of El Salvador
has established a foundation to promote foreigastiment in the country ... The board of directorthef
foundation is chaired by the Vice President of Republic and includes the Ministers of Economy and
MARN among the directors....To-date, PROESA has lweep helpful in providing advice and contacts
in the senior levels of the government.) (C-396).

416 Memorandum from Gina Navas de Hernandez to HleYdated 13 September 2005 (R-35).
a7 Email from Ricardo Suarez to Luis Medina, dat8dS2ptember 2005 (emphasis added) (C-289).
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With regard to your concern about the current sththe Mining
Law, the Minister of Economy has referred the métie¢he Legal
Department in the Office of the Presidemthere the pertinent
analyses are being made about what would be thevagso bring
out change in the law, either by reform or by prapeerpretation
thereof. Once we have an answer to this matterwilecontact
you immediately®

226. On 24 October 2005, MINEC faxed PRES a copy of MINEproposed reform
of the Amended Mining Law’ As it had done in conjunction with the 2001 MigilLaw
reform;?* MINEC shared the draft legislation with the miniimglustry and sought the industry’s
input and suggestiot§. Shortly thereafter, Mr. Earnest met with Ms. Newa offer some
suggestions to the reforfft.

227. In October 2005, Messrs. Shrake and Earnest agairmith ElI Salvador’s Vice
President Escobar, and the Minister of the Econovimyanda de Gavidia. During the meeting

Mr. Shrake gave a short presentation about thefitetizge EI Dorado Project would bring to El

418 See, e.gEmail from Marjorie Chavez to Fred Earnest, dateddttober 2005 (emphasis added)

(C-292).

419 Proposed New Mining Law, received October 200514¢; Email from Fred Earnest to Tom

Shrake, Barbara Henderson, Catherine McLeod-SeB#éGehlen, dated 25 October 2005 (C-400).

420 Letter from Gina Navas de Hernandez to Robertmadsing, dated 26 August 1999 (C-293);
Press Release, Changes to Salvadorian Mining Latedd®3 August 2001 (C-225).

421 Proposed New Mining Law, received October 200514¢; Email from Fred Earnest to Tom

Shrake, Barbara Henderson, Catherine McLeod-SelBi#rGehlen, dated 25 October 2005 (C-400);
Email from Fred Earnest to Lorena Aceto, dated 8dxaber 2005 (C-294).

422 Email from Fred Earnest to Tom Shrake, Barbaraddeson, Catherine McLeod-Seltzer, Bill

Gehlen, dated 25 October 2005 (C-400); Email froedFEarnest to Lorena Aceto, dated 3 November
2005 (C-294).
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Salvador’s local and federal econonfi&s.Mr. Shrake recalls that these senior Administrati
officials recognized the benefits that accrue t&&lvador from the Project:

Vice President Escobar and Minister de Gavidia vesrthusiastic

and again assured me that the Saca Administraticongdy

supported the El Dorado Project and would workétp lus obtain

our exploitation concession. They further informete that

President Saca’'s two key initiatives were to growSElvador’'s

economy and to decentralize the economy away filwencapital

city of San Salvador. They recognized that oudetdit both of

these initiative$*

228. Although MINEC’s proposed reform to the Amended Mm Law was not
introduced in 2005, the Companies’ remained confidieat the Government was supportive of
the El Dorado Project and committed to workingibalfan expedient solutioh’

229. Again, as discussed above, if the Bureau of Miras dsked PRES to purchase
additional lands or to revise its application for Bxploitation Concession to include a smaller
concession area, PRES would have dof@ sas it had previously taken the Bureau’s advice i
reducing the size of the requested Concession. eMenythe Bureau of Mines never informed
PRES that a further reduction would be requiredobtain approval of the Exploitation
Concession application. Moreover, Mr. Shrake dr@G@ompanies believed that if a legislative

solution could be implemented, such a solution wooé preferable to further reducing the

concession area or trying to buy or acquire autlation to use more surface land. Accordingly,

423 Second Shrake Witness Statement, para. 113.
424 Id
425 Id., paras. 121-22.

426 First Shrake Witness Statement, para. 86.
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the Companies chose to continue following MINEQad on how best to resolve the matter
while waiting for MARN to act on its applicationrfthe ED Mining Environmental Perndt.

230. As discussed below, throughout 2005, the Compapi@siary focus was actually
on the slow-moving EIA process through MARN. Theneersations with MINEC about
clarifying the Amended Mining Law were certainlytrs@en as indicative of a fundamental flaw
in PRES’s Concession Application, particularly giviels. Navas’ public support of the Project
and the support the Company had received from aiffmials — including the Vice President
and Minister de Gavidi&?

2. MARN'’s Continued Review of the El Dorado Exploitation
Environmental Permit Application

231. In 2005, PRES's primary focus remained on workinghwhe overworked and
understaffed Bureau of Environmental Managemerfin@lize the ED Mining Environmental
Permit process. Following Mr. Earnest’s 15 Decenitfid4 letter to MARN Minister Barrera
urging MARN to finalize review of PRES’s EnvironntahPermit application, MARN began
working diligently to review the EIS PRES had suttedl on 8 September 20¢4. As Ms.

Colindres states in her Witness Statement: “l@amfirm that from January 2005 and until the

421 Id., para. 88.

428 Second Shrake Withess Statement, para. 113; Goeat Communication Summary, dated 12

May 2005 (“Given the status of the El Dorado Progicthe present time, communication with various
government entities is an ongoing activity. Goweent communications occur on the national,
diplomatic, departmental and local levels.”) (C-B96

429 Colindres Witness Statement, para. 74 (“To mywkedge no one in the MARN had started

actively working on the review until that time. Gaguently, | regard it as probable that the |eitert by
Fred Earnest to Minister Barrera on December 1942®@layed an important part in advancing the
process) (emphasis added).
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time | left the MARN at the end of July that sameas; Minister Barrera pressured the

Technicians to hasten our review of the El Dorati B

232. Thus, throughout January 2005, PRES’s EIS was se3ds/ a multidisciplinary
technical team coordinated by MARN Technician, i Lobo®" In describing the EIS’s
compliance with the Terms of Reference, Ms. Coksdrecalls that “all the Technicians
involved in assessing the study were agreed thatBhDorado EIS was one of the most
complete studies that had ever been deliveredet®d/MhRN. "%

233. As was to be expected with such a complicated dectmMARN'’s initial
assessment of the EIS gave rise to a number ofnieadlObservations on various aspects of the
project that MARN wanted the company to expand ioadlarify. These Technical Observations
were delivered to PRES on 1 February 2635.

234. On 3 February 2005, representatives of PRES meh wlie Bureau of

Environmental Management’s Technical team, inclgdMs. Colindres, to discuss certain

430 Id

431 Id., para. 75 (“The Technicians that | recall hawivrked on the review of the EIS at that time

included Sara Sandoval for assessing the areazafd@us materials; Emperatriz Mayorga for assessing
the area of the processing plant; Jorge Palmasiessing the area of air quality and occupatioealtin,
hygiene and safety; Cristina Lobo, who coordindtedassessment and was responsible for assessing th
area of infrastructure; Manuel Sarmiento for asegssuch compensatory measures as reforestation,
replanting, etc.; and myself who was responsibl@gsessing those aspects of the project that maytet

an impact on water resources.”).

432 Id., para. 76 (“Having been subject to detailed praggan by highly qualified professionals in the

field of environmental assessment, the initial Merof the El Dorado EIS was, in my opinion, fullty
keeping with the characteristics of the Terms dieRmnce.”).

433 Letter from Francisco Perdomo Lino to Jorge RuBdto, dated 1 February 2005 (enclosing the

first version of the Technical Observations) (C-J133
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aspects of the Technical ObservatiéfisFrom the meeting that day, Ms. Colindres observed
“that the representatives of the company had a geog grasp of the observations and that there
were only a few points on which they wanted clasfion.”** During this meeting, PRES
requested MARN to provide them with the Technichls@rvations listed in number order and
referencing all the relevant pages of the EIS ideorto help in organizing the responses.
MARN redelivered the Technical Observations in arenorganized format on 7 February
20057

235. Over the next several weeks, PRES carefully prepbaregesponse to each of
MARN'’s Technical Observations. PRES delivered ¢hesponses Responsey to MARN on
22 April 2005, along with a copy for Minister Barag calling them “Volume IV” of the EIS,
comprising approximately 60 pages and includingertbian 150 pages of numbers, tables and
enclosure$?” In accordance with MARN's instructions, the compamdicated that “[o]nce all

the observations made had been addressed, PakifiERSalvador, S.A. de C.V. would submit

434 Colindres Witness Statement, para. 38 Email from Fred Earnest to Tom Shrake, dated 3

February 2005 (C-132).

435 Colindres Witness Statement, para. 78.

436 Letter from Francisco Perdomo Lino to Jorge Brdated 7 February 2005( enclosing the 82

Technical Observations of the MARN with respecthte EIS of the EI Dorado Mine Exploitation Project)
(C-134).

487 SeelLetter from Fred Earnest to Hugo Barrera, dated\@él 2005 (C-135); Responses to the
Observations of the MARN, dated 21 April 2005, “Wole IV of the EIS of the El Dorado Mine
Exploitation Project” (Responsey (C-136).
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complete copies of the “EL DORADO MINE PROJECT” Eaowmental Impact Assessment
containing the approved corrections and expansiths.

236. Unfortunately, both Mr. Luis Trejo (Director Genkraf the Bureau of
Environmental Management) and Ms. Lobo (the Tecdanicesponsible for reviewing El Dorado
EIS) had left MARN during the period between theitéance of the Technical Observations and
the submission of the Responses, resulting in a obstacle for the processing of the
Environmental Permit requested by PRES.

237. Upon learning of the situation, Mr. Earnest oncaiagontacted Minister Barrera
on 2 May 2005, to request “that a new evaluatianappointed quickly and that the review of
our responses to the comments be given priotify.In response to Mr. Earnest’s request, Mr.
Perdomo Lino (the Director of the Bureau of Envim@mtal Management) assigned Ms.
Colindres the responsibility for coordinating thesassment of the EIS in early May 20055.
Ms. Colindres thus undertook the considerable tdsleviewing the entire EIS (which, by this
point, contained approximately 1,700 padés)Ms. Colindres recalls the sense of urgency at

MARN concerning the El Dorado EIS:

438 Responses, April 2005 letter of presentation 36}LLetter from Fred Earnest to Hugo Barrera

dated 21 April 2005 (C-136).
439 Email from Fred Earnest to Lee Gochnour and Halier, dated 29 April 2005 (C-137).

440 Letter from Fred Earnest to Hugo Barrera, datéthg 2005 (C-138).

441 Colindres Witness Statement, para. 82.

aaz Id.; see alsd&Email from Fred Earnest to Tom Shrake, dated 3 Wragr2005 (observing that the
EIS had approximately 1500 pages) (C-132); LettemfFred Earnest to Hugo Barrera, dated 22 April
2005 (C-135); Responses, April 2005 (comprisingp@@es and including more than 150 pages of
numbers, tables and enclosures) (C-136).
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It should be stated that on several occasions gluha period in
which the Responses were being reviewed, | recedadld from
Ivonne de Umanzor, assistant to Minister Barremae@ch of these
occasions she called to hasten my review of theaBtbto ask me
when it would be finished Although | am unaware of the
circumstances that prompted these calls, | alwagd Ihe
impression that the Minister, together with persginat the
Ministry of Economy, were anxious to push aheachvitie El
Dorado Project??

238. Ms. Colindres continued to review the EIS in Jund duly 2005, corresponding
with PRES to clarify any questions that areOn 22 July 2005, members of the Bureau of
Environmental Management, including Ms. Colindregt with PRES representatives to discuss
both the EIS and Responses related to the El DdPadiect:*® As the Coordinator of the EIS
assessment, Ms. Colindres reported that she “redardth the EIS and the Responses given by
the company to have been full and satisfactory. tl@nother hand, | asked them to add more
detail on certain things when the final versiontlod EIS was prepared’® Additional topics
were discussed at the meeting, including some munssthat Ms. Colindres had with respect to
water resources, including the possible contanonatif subterranean water with nitrate as a

result of the explosives which were planned to $edunside the mine. Ms. Colindres informed

443 Colindres Witness Statement, para. 83 (emphdsisd.

aad Id., paras. 83-91 (citing Email chain between EriCkdindres and Matt Fuller, the last dated July

13, 2005 (C-140); Email from Fred Earnest to Maitlé¥, dated 25 July 2005 (listing the changes
suggested in the meeting held on July 22) (C-141).

445 Colindres Witness Statement, para. 88.

446 Id., para. 89seeEmail from Fred Earnest to Matt Fuller, dated Ry 2005 (listing the changes

suggested in the meeting held on 22 July) (C-141).
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the representatives of the company that she plattmnedmplete her investigation on this point
before finalizing the assessmétit.

239. At the conclusion of the meeting, Ms. Colindreseagr with Mr. Earnest that she
would send her final comments in writing the foliag week so that PRES could add its
Responses to the final version of the EIS, whicluldde the version to send to tBé&eccion
General de Participacion Ciudadan@Bureau of Citizen Participation”) for publication?*
Ms. Colindres also requested Mr. Earnest to supplywith Volumes [, Il and Il of the EIS
(that is, the study originally submitted) in anattenic version to ensure that all the Technicians
could complete their review and submit any othenieents they had to her for inclusion in the
written commentaries to be sent to the comgéhy.

240. In an email to Ms. Lorena Aceto of PROESA, who cared to assist PRES with
speeding up the process at MARN, Mr. Earnest regdort

My meeting with the people at MARN last Friday waste good.
They informed me that they have reviewed everyttand have
accepted the Environmental Impact Assessment stdahitith the
responses to [their] comment$hey also informed me that a

resolution should be ready this Wednesday. Onceetbaution is
received, we will begin the process of incorporgtine responses

a47 Colindres Witness Statement, para. 89.

Id., para. 90seeEmail chain between Loren Aceto and Fred Eartiestlast dated July 25, 2005
(in which Fred Earnest states on July 25 that “Mgeting with the MARN people last Friday went pretty
well. They told me that they had reviewed everyghemd had accepted the Environmental Impact
Assessment submitted together with the responséseto observations. They also informed me that a
resolution should be ready on Wednesday. Onceettmdution has been received, let’'s begin the peoces
of incorporating the responses into the originaudnents and publishing it in its final form.”) (G-3).

449

448

Email chain between Fred Earnest and Ericka @uds copying Javier Figueroa, Francisco
Perdomo Lino, Ivonne de Umanzor and Matt Fulleted@6 July 2005 (C-143).
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into the original document and producing the finatsion.That is
obviously a big step forward and we are very pldASe

241. However, mindful of the delay experienced in coniogcwith the ED Drilling
Environmental Permit process in 2003 and 2004,Bdrnest added:
Unfortunately, our experience indicates that we stdhexperience
delays due to lack of timely action. The environtakpermit for
the exploration program was delayed months in theistny’s

legal department. | will keep you informed of pregg in the
process$™

242. Unfortunately, Ms. Colindres’ last day with the Bau of Environmental
Management was scheduled to be 27 July 2005, asashaccepted a position as the Technical
Environmental Collaborator of the Environmental Mgement Unit of theAdministracion
Nacional de Acueductos and Alcantarillad®$ational Aqueduct and Drainage Administration)
(“ANDA”). 2

243. Ms. Colindres explains that she hoped to completadchnical assessment of the
EIS prior to her departure from MARRE Thus, she exchanged emails with Mr. Earnest
following the 22 July meeting in order to clarityet last changes that PRES would have to make

in the final version of the EI8? As she stated in the emails:

450 Email from Lorena Aceto to Fred Earnest, dated@ 2005 (emphasis added) (C-142).
51 Id.; see alscEmail from Tom Shrake to Fred Earnest, dated 352005 (C-401).

452 Colindres Witness Statement, para. 91. ANDA nsirdependent public service institution

dedicated to providing and helping to provide agetsland drainage to the people of the Republil of
Salvador.

453 Id

454 Id., para. 92; Email chain between Fred Earnest aiukd=Colindres, copying Javier Figueroa,

Francisco Perdomo Lino, Ivonne de Umanzor and Malter, dated 26 July 2005 (C-143); Email chain

(continued...)
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I've taken the liberty of writing the above to yguorder to help
streamline your responses; the observations wilbfieially sent

to you later; the technicians are still working their areas, and |
will wait until tomorrow for their comments and @rgations™®

244. Although Messrs. Earnest and Fuller quickly respahth Ms. Colindres’ emails,
Manuel Sarmiento of MARN did not deliver Ms. Colred’ comments prior to her departure
date and she was unable to formally deliver MARRsI observations to PRES prior to her
departure on 27 July 200%.

245. On 28 July, Mr. Earnest wrote to Ms. Colindresrform her that he had gone to
the offices of MARN late on the 27th to await tleerhal commentaries but that “no one knew
anything about the resolution.?>” Ms. Colindres (who had already left her positioiVBARN
by this point) wrote to Mr. Earnest explaining etkatiow the final version of the EIS should be
drafted in connection with the information providiey Matt Fuller with respect to the use of
nitrate and other points identified in her earknails?® Ms. Colindres further advised Mr.
Earnest to speak to Minister Barrera to resolve ntfater of the observations that were still

outstanding from MARN’s Manuel Sarmiento in order move the Environmental Impact

(continued)

between Fred Earnest and Ericka Colindres, copjavier Figueroa, Francisco Perdomo Lino, lvonne de
Umanzor and Matt Fuller, dated 27 July 2005 (C-144)

455 Colindres Witness Statement, para. 92; Emailrcbatween Fred Earnest and Ericka Colindres,

copying Javier Figueroa, Francisco Perdomo Linonhe de Umanzor and Matt Fuller, dated 26 July
2005 (C-143); Email chain between Fred Earnest Bridka Colindres, copying Javier Figueroa,
Francisco Perdomo Lino, Ivonne de Umanzor and Malter, dated 27 July 2005 (C-144).

456 Colindres Witness Statement, para. 93.

a7 Email from Fred Earnest to Ericka Colindres, da28 July 2005 (C-145). Colindres Witness
Statement, para. 94.

458 Email chain between Ericka Colindres and Frech&str dated 29 July 2005 (C-146).
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Assessment forward, and apologized to him for mandp able to finish the process prior to her
departure from MARN?®

246. On 10 August 2005, Mr. Earnest wrote to Ms. Acdt®ROESA, requesting her
further assistance in obtaining information abobé tED Mining Environmental Permit
application. Mr. Earnest explained:

On 29 July, we tried to contact Mr. Francisco PerdoLino,
without success. Actually, all the receptionist dids hang up the
line every time we called or transfer the call toextension that no
one answers. | returned to the country yesterdaly vem started
again in the afternoon. The receptionist has refuse request to
leave a message asking the engineer to call us)gstyat this is
not allowed because that is the engineer's astsst@b. As |
explained in an earlier email, we have been veyhafbrmed that
the assessment has been reviewed and a resolttoidscome
soon. We have not received anything, nor have vem lable to
speak with anyone who can explain to us what ipéaing*®

247. Ms. Aceto responded later that same day, copyimgr@o Suarez from the Vice
President’s Office, and requesting “Please keemfasmed so that we can provide you with as
much assistance as possible. We will make evéoyteb expedite your casé*

248. Frustrated by the personnel turnover rate and pl@eessing times, Pac Rim also
reached out to Francisco de Sola, a member of MARNIblic Advisory Board and a supporter
of the Project. Mr. de Sola spoke with MARN’s Vikknister, Michelle Gallardo de Gutierrez,
later reporting that the delays appeared to beaueexperience:

[The Vice Minister] is aware of what is going onthuaot the
details. She is more or less on the same waveheag | in

459 Colindres Witness Statement, para. 94.

460 Email from Lorena Aceto to Fred Earnest, datedd@ust 2005 (emphasis added) (C-149).
461
Id.
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thinking that possibly, ignorance and fear, botkvpient at the
lower bureaucratic levels in MARN, may be holding what
would erstwhile be a pretty transparent pro¢&ss.

249. Given the intervention by PROESA and Mr. de Sol&eWlinister Gutierrez
began to make inquiries on PRES’s behalf within MARMs. Colindres — who had by then
started her position at ANDA — notified Mr. Earne@st 11 August 2005 that she had sent a
description of the entire review process to Vicenigtier Gutierrez at the Vice Minister’s request,
and had expressed her availability to assist vghprrocess as need®d.Ms. Colindres also sent
a memorandum to Mr. Perdomo Limo and Javier Figueabthe Bureau of Environmental
Management stating that PRES’s Responses had b#emest to address her observations and
that MARN Technicians Sara Sandoval and Emper&liagorga were also satisfied with the
Response¥!

250. Also on 11 August, following PROESA'’s timely intemtion, Mr. Figueroa
finally remitted an official note to Mr. Earnestishg what needed to be completed in the final

version of the EIS (theAdditional Observations”). Mr. Figueroa specifically requested that

PRES add additional information on three specifeaa: (1) the estimated costs of air quality

462 Email from Francisco R.R. de Sola to Fred Earrdeted 10 August 2005 (C-284).

463 Email from Ericka Colindres to Fred Earnest, dat& August 2005 (“I am sorry to have left the

El Dorado Mine Project unresolved. On Tuesday,u@ust, | sent a memo to Mr. Francisco Perdomo,
copying Mr. Javier Figueroa, with my observatiomstbe Mine along with those of Mr. Jorge Palma,
attaching Mateo Fuller's answers and stating thedd answers satisfactorily addressed my comments.
Sara Sandoval and Emperatriz Mayorga are satigfigdthe answers in volume IV; Mr. Sarmiento is
still pending. Today | sent an account or desiipof the entire project review process, requebtethe
Deputy Minister of MARN, and | expressed my profesal availability to support them.”) (C-147).

464 Id.
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and noise management; (2) the use of tailings dispafier the end of operations; and (3) the
certification of a foreign monitoring laboratot¥.

251. PRES submitted a final version of the EIS, on 8t&aper 2005, incorporating
“all the replies to the observations that were sittiech as a separate document on April 22,
2005,” in addition to the “replies to the three irgs raised in the letter received from Ernesto
Javier Figueroa Ruiz... dated August 11, 2065%.”

252. On 23 September 2005, MARN issued the Public Ceaisoh requirement for
the El Dorado EIS, in accordance with Article 25gajhe Environmental Law’

The publications came out in La Prensa Grafica,ahahd 5 Octob&¥ and MARN was notified
of this fact on 5 October 2005.

253. At this point, PRES was hopeful that the final step the Environmental Permit
process through MARN would be completed in shodeor Indeed, Ms. Colindres affirms her
belief at the time that PRES would be issued theMiiing Environmental Permit:

Although | was working at ANDA in October 2005, roglleagues
in the MARN informed me that the El Dorado EIS fiaally gone

out to the public consultation stage. | can confitmat at that
moment | didn’'t have the slightest doubt that the/iEbnmental

465 Letter from Ernesto Javier Figueroa Ruiz to FEaghest, dated 11 August 2005 (C-15@e also
Email from Lorena Aceto to Fred Earnest, dated 24just 2005 (Ms. Aceto recommended that PRES
involve El Salvador’s Vice President, Ana Vilma Bscobar (who also served as the head of PROESA)
to help facilitate the permitting process with MARMIs. Aceto further affirmed_“you always have our
support in expediting the proceggemphasis added) (C-402).

466

Letter from Fred Earnest to Francisco Perdomae Ladated 8 September 2005 (enclosing the final
version of the El Dorado EIS) (C-151).

467 Letter from Francisco Perdomo Lino to Fred Earrdated 23 September 2005 (C-152).

468 First Publication of the El Dorado EIS, dated &dber 2005 (C-153); Second Publication of the
El Dorado EIS, dated 4 October 2005 (C-153); THudblication of the El Dorado EIS, dated 5 October
2005 (C153) ; Letter from Fred Earnest to FrancRealomo Lino, dated 5 October 2005 (C-154).
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Permit of the El Dorado Mine Exploitation Projectoud be
issued. The process had been a lengthy one umtgdint, but
this prolongation was entirely due to changes irs@anel in the
MARN, the fact that we were all overworked, and skkepe of the
project to be assessed. Moreover, everything poitdethe fact
that the project was being promoted at the mirigdtéevel In
addition, the company had submitted a very comg¢Eeand had
addressed all the Technical Observations made éytebhnical
team. | reiterate that | know of no case of an Eanvinental Impact
Assessment in El Salvador undergoing this levgirotedure and
not culminating in the issue of an Environmentainfig**®

254. On 25 November 2005, PRES received word that MinBarrera appreciated the

Companies’ “understanding in the matter of the PBrado] project environmental permit” and

that Minister Barrera would “push the approval” Gfaimant’s other environmental permit
applications for Santa Rita and Huacuco (discubséalv insubsectionG.4).*™

255. Though frustrating, the delays Claimant experienaedVIARN did not seem
particularly surprising. El Salvador's Amended Mimp Law and Environmental Law were both
relatively new. There had been almost no gold ingjractivities in the country for many years.
Thus, the Companies understood that the officialsIARN were overseeing an industry that

was new to therfr?

3. Pac Rim’s Continued Investment in Exploration Actiities

256. Following the positive results of the El Dorado PR&ich demonstrated that the

El Dorado project was technically and economically feasibf@c Rim continued to invest

469 Colindres Witness Statement, para. 104 (emplaasiad).

470 Email from Fred Earnest to Tom Shrake and Bilhi8e, dated 25 November 2005 (C-285).
47t First Shrake Witness Statement, para. 68; Sechrak& Witness Statement, para. 94.
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millions of dollars in exploration activities in Halvador, embarking upon an aggressive target-
generation and exploration program during 2065.

257. Thus, in February 2005, the Companies announcetl Rha Rim’s drilling
program had expanded the known dimensions of thehSdinita gold zone in the ElI Dorado
Project ared”® Throughout the Spring, Pac Rim continued a dtéfim drilling program at the
South Minita gold zon&! The South Minita gold zone was of particular imtpnce to the
Companies because of its potential to be minedgalde the Minita deposit:

Because of its proximity to Minita, it is possilfte South Minita
to expand the size and economic outcome of the ogexp
operation at Minita by potentially increasing th@dyounces with
relatively small incremental increases in capitaists. This

possibility forms the basis of Pacific Rim's cutrexxploration
strategy’’

258. Led by Pac Rim’s skilled exploration team, the Camps’ target-generation
program also paid dividends and in June 2005, RacdRnounced that it had discovered and

staked a new epithermal gold system near the EhdoProject ared® The new area, called the

are Press Release, South Minita Gold Zone ContinaeBvblve as a Key Component of Pacific
Rim’'s Exploration Strategy, dated 9 September 20P&cific Rim has undertaken an aggressive target-
generation program in the southern part of the @bbo project over the past seven months.”) (C-253)

473 Press Release, South Minita Gold Zone Expandéd Migh-Grade Gold at Depth, dated 17
February 2005 (C-251).

ara SeePress Release, Pacific Rim Announces 2005 Thimr®uResults, dated 15 March 2005 (C-
403); Press Release, South Minita Gold Zone Extkndéh Deep Drilling; Bottom of Zone Remains
Open, dated 27 April 2005 (“Drilling is focused oantinuing to explore the veins at depth and tarfil
areas that require additional drill testing to dead resource estimate, which the Company expects t
commission in the coming months.”) (C-252).

475 Press Release, South Minita Gold Zone ContinaeBvblve as a Key Component of Pacific
Rim’s Exploration Strategy, dated 9 September ZaB251).

476 Press Release, Pacific Rim Discovers New Gold @opper Systems, dated 22 June 2005 (C-
404).
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Santa Rita Project, located roughly 8 km from “@@mpany’s flagship El Dorado gold project,”
was discovered in large part due to specializedMeadge Pac Rim’s exploration team had
acquired in their study of the El Dorado Project:

“When charting the course for our low-cost goldattgy several
years ago, we elected to spend a significant amafuatir project
generation efforts on grassroots reconnaissancgylaies Tom
Shrake, CEO. “Our team understands the time aruait éfftakes to
achieve success in green-fields exploration, batdadicated to
this strategic approach to future growth as qualé@gtablished
projects for acquisition are both scarce and co&hpwth through
science-based exploration is one of Pacific Ringsecstrengths
and we intend to leverage this expertise to esaldi pipeline of
projects for the future as our high-grade El Dorgdoject heads
toward the development phaté’

259. By December 2005, Pac Rim reported positive re$idta the Santa Rita Project
and announced that it was “in the process of cotimgleé baseline environmental assessment of
the Santa Rita project and will apply for permits drill test this exciting gold discovery

shortly.™® Pac Rim also announced that it was nearing congplaif its delineation drilling

ar7 Press Release, Pacific Rim Discovers New Gold @opper Systems, dated 22 June 2005 (C-

404) see alsoSecond Shrake Witness Statement, para 73; PrdsasBe South Minita Definition
Drilling Nears Completion; New El Dorado Exploratidargets to Become Focus of 2006 Drill Program,
dated 6 December 2005 (“Over the past year PaRific has identified a number of new, high-priority
exploration targets on the El Dorado project, idiaon to its high-grade surface discovery at teany
Santa Rita gold project. These targets were digedvafter the Company's geological team made Severa
key scientific breakthroughs regarding the contams and most importantly timing of the bonanzadgol
mineralization in the El Dorado disttidPacific Rim will begin to test these targets etiee South Minita
delineation drilling is completed.”) (emphasis adide€C-254).

478

Press Release, Pacific Rim Announces Fiscal 3e@énd Quarterly Results, dated 13 December
2005 (C-405).
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program at South Minita and planned to commission exonomic assessment of the
Minita/South Minta deposits in the coming yé4r.
G. PRES Continues to Collaborate With MARN and MINEC To Obtain

Environmental Permits and the El Dorado Exploitation Concession
(2006 -2007)

260. Throughout 2006 and 2007 the Companies continuezhg@age with MARN on
the issue of the ED Mining Environmental Permit andh MINEC on the Exploitation
Concession and the proposed reform of the AmendedhlylLaw. MARN also continued to
review and process Environmental Permits relateD@REX’s Huacuco, Pueblos, Guaco, and
Santa Rita Exploration Licenses.

261. At the same time, the Companies were continuing eheloration activities at El
Dorado and elsewhere under other environmental ifeend exploration licenses that had been
issued by both MARN and MINEC. The Companies cargd to do so well into 2008, during
which time they were repeatedly assured by higklleGovernment officials that the
environmental permits and Exploitation Concession El Dorado were forthcoming. As
described below, until 2008, the Salvadoran Govemtnas a whole, and at its highest levels,
represented to Claimant that it strongly suppottedCompanies’ work in El Salvad8?.

1. MARN Continues to Review The El Dorado Environmenth
Impact Assessment

479 Press Release, South Minita Definition Drillingads Completion; New El Dorado Exploration

Targets to Become Focus of 2006 Drill Program, diét®ecember 2005 (C-254).
480 SeeShrake First Witness Statement, para. 89-97, 101-04
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262. In January 2006, Ms. Ericka Colindres — formerlyMARN — began working for
PRES as the Supervisor of Environmental Protectionboth PRES and its sister company,
DOREX

263. When Ms. Colindres joined the Companies, PRES Willsirs the process of
completing the Environmental Impact Assessmentaataa with the ED Mining Environmental
Permit. As the Tribunal will recall frorsubsectionF.2 above, in October 2005, PRES had
published the EIS announcement per MARN'’s requedtread been waiting since that time for
MARN to either provide notification that a municipeonsultation was required or to issue a
Bond requiremerft? Ms. Colindres reports that in January 2006, stied MARN on multiple
occasions: “Each time | called, they informed rhattthey had received comments from the
public but for one reason or another delayed ptesgthem to the company®

264. Although MARN assured PRES that a meeting woultiddd in February 2006 to
address these public comments, no meeting was ped{# PROESA again intervened on the
Companies’ behalf and finally, on 28 February 2006, Aceto informed representatives of
PRES that, according to Mr. Perdomo Lino from the@edu of Environmental Management,

some of the public comments were difficult to addf& PROESA’s recommendation was that

481 Colindres Witness Statement, para. 105. Durlhtinaes relevant to this dispute, Ms. Colindres

worked for PRES. At present, she is employed lyyBen Exploration, and divides her time between El
Salvador and Reno, Nevada.

482 Id., para. 109.

483 Id. (citing Monthly Report of the Supervisory BureafuEnvironmental Protection — “SPMA”,

January 2006 (C-157), First Week, clause (2); Frowreek, clause (10)).
484 Colindres Witness Statement, para. 110.

485 Email from Erwin Haas to Fred Earnest, dated @8r&ary 2006 (C-159).
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PRES should again request MARN to forward the contseo that PRES could resolve the

situation?®®

265.

stating that:

266.

Mr. Earnest therefore presented a letter to Mini&arrera on 1 March 2006,

The period of public consultation, as provided iriide 24, point

(a) of the Environmental Law, concluded on Octab#&r2005. We

understand that the MARN received comments durihg t
consultation period and that these are currentiggoassessed, in
accordance with technical, legal and social cateri

PRES would like to make it known that it is avai&bo respond
formally to the comments received. In view of thige request a
copy of the comments for the purpose of providirdecuate
responses to each one

Mining for metals is still unknown in El Salvaddiowever, our
plans of operation take a responsible position weibpect to
protecting the environment. For the purpose ofatmltating in
developing a broader understanding of the modemngpiindustry
and increasing awareness of the practices and guoe® involved
in the operation and closure of a modern mine, weldlike to
offer PRES’s assistance in coordinating a visd tmine containing
a deposit, extraction method, mineral processingtesy, metal
extraction and cyanide treatment similar to whaprisposed for
the El Dorado Mine Projeét!

That same day, Mr. Earnest also met with PROESAqmerel who expressed

their wish to sponsor Minister Barrera on a tripvisit to an underground gold mine (the Midas

Mine in Nevada) and cyanide manufacturing and parisplants®® (Recall that in 2004, PRES

486 Id

487 Letter from Fred Earnest to Hugo Barrera, datéthaich 2006 (emphasis added) (C- 160).
488 Email from Fred Earnest to Tom Shrake, dated fich12006 (C-161).
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had offered to send MARN and MINEC personnel oB thp**° As observed by the El Dorado
PFS, MARN had not accepted PRES’s offer for feaapfearing biased toward PRE3.

267. Throughout March 2006, Ms. Colindres remained intact with personnel from
MARN, who informed her that MARN had requested stssice from the U.S. Environmental
Protection Agency (U.S. EPA) (which is not uncommon for MARN, “whether for gpnoses of
general training or to request more specific adwaicehe Environmental Impact Assessment of a
particular project”y* However, when Ms. Colindres contacted the U.SA,Ehe was informed
that MARN had never requested that Agency’s assistd® Ms. Colindres observes that
MARN's failure to consult with the U.S. EPA is imditive that MARN did not have technical
concerns about the ED Mining Environmental Permit:

No consultation of this type was ever made withpees to the
Environmental Impact Assessment of the ElI Doradojédet,
despite the fact that [MARN] could have done scamy time.
From my perspective, this demonstrates that tHaréaio issue
the Environmental Permit for the Project did nosarfrom a
legitimate concern or lack of technical expertiséhwespect to

the environmental risks that could result from Had the
Technicians of the MARN harbored this type of cancehe

489 Letter from Fred Earnest to Walter Jockish, daieBebruary 2004 (C-247); Letter from Fred
Earnest to Miguel Lacayo, dated 6 February 200248}

490 El Dorado PFS at 127 (“PacRim has approacheddliernment with suggestions for educational
support._MARN has been very sensitive to potemsteptions of conflict of intereand to date has not
accepted invitations from PacRim for educationatdamf modern mining operations in other countfjes.
(emphasis added) (C-9).

491 Colindres Witness Statement, paras. 113-14.

492 Id., para. 113 (citing Monthly Report of the SPMA, idla 2006, First Week, clause 3; Second
Week, clause 5 (C-162)).
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appropriate action would have been to consult dlgsources
of information to resolve it one way or anoth&r.

268. On 16 March 2006, MARN personnel again assured@ééindres that they were
taking steps to address the public comments onElgefor the ED Mining Environmental
Permit®® Finally on 29 March 2006, a meeting was conveaemng MARN personnel and
PRES representatives, including Ms. Colindres, B&rnest, and Mr. Luis Medina (PRES'’s local
counsel)® During this meeting, MARN provided PRES with gabtomments consisting of
two notes expressing opposition to the El DoradgeRt, one submitted by representatives of
the Asociacion de Desarrollo Econdmico Social Savitarta (Santa Marta Economic and Social
Development Association 0ADES”); and the other submitted by representativeshiefomité
Ambiental de CabanafCabafias Environmental Committee @AC"), enclosing signatures
from members of the public. Both of these notésdca report prepared by a U.S. geologist, Dr.
Robert Moran, as technical support for their optpos**®

269. Mr. Earnest and Ms. Colindres informed MARN persgnthat PRES was
already in possession of Dr. Moran’s report givieat it was publicly available on the Internet,
and offered their general reaction to the criticisput forward in that repoft! The importance
of keeping the public informed about the Projecswaentioned and Ms. Colindres and Mr.

Earnest informed MARN that the Companies had he&t @0 public meetings with members of

493 Colindres Witness Statement, para. 114 (emphasied).

494 Id., para. 115 (citing Monthly Report of the SPMA, idka 2006, Third Week, clause 7 (C-162)).

495 Colindres Witness Statement, para. 115.

496 Id., para. 116seeTechnical Review of the El Dorado Mining ProjectvifEanmental Impact

Study (EIS), El Salvado), dated 19 October 20043 .§6}.

497 Colindres Witness Statement, para. 117.

133



the communities in the vicinity of the Project, luming over 20 meetings helgrior to the
drafting of the EIS for the ED Mining Environmentérmit, in order to inform the preparation
of the EIS®®®

270. Finally, MARN discussed with PRES'’s representatiwbsit the next steps should
be with respect to the Environmental Impact Assesdgnfior the ED Mining Environmental
Permit. PRES agreed to review Dr. Moran’s commantsto resolve each of them in writifig.
According to Ms. Colindres, “Eng. Perdomo categahcinformed us that there would be three
possible scenarios after we had delivered our resgs ‘a) It is established that we can move on
to a municipal consultation ...; b) That there isasdrable technical report; ¢) That there is an
unfavorable technical report which goes to couff.”"However, none of these scenarios came to
pass.

271. Following the meeting with MARN, PRES began thegass of preparing an
analysis of the points raised in Dr. Moran’s repdResponse to the Public Commenis ***
As had been the case in the preparation of the &i& the Responses to the Technical
Observations, the Response to the Public Commers prepared and reviewed by a
multidisciplinary technical team, mainly includingatt Fuller (principal author of the EIS),

Mr. Earnest and Ms. Colindres, with additional @&eviprovided by Pat Gochnour (an

498 Id
499 Id
500 Id., para. 118.

501 SeeMonthly Report of the SPMA, May 2006, Second Weslkuse 8; Third Week, clause 1;
Fourth Week, clause 3; Fifth Week, clause 3 (C-16M)nthly Report of the SPMA, June 2006, First
Week, clause 1 (C-168).
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independent consultariff. PRES carried out a detailed study of the critisismade in Dr.
Moran’s report. As Ms. Colindres notes, many o$eavations and critiques contained in Dr.
Moran’s report were not of technical relevancehi® Project:

It should be stated that none of the criticismsenasurmountable,

and many of them were without technical foundation.

Nonetheless, we addressed them one by one, basaddes and

technical analysis, and assessing alternativesdtiveas each of

them in the most appropriate way.

272. Mr. Shrake testifies that throughout the permitgorgcess with MARN Pac Rim
remained encouraged by the repeated assurancepmdrs received from Salvadoran officials,
including El Salvador’'s Vice President, Ana Vilma d&scobar, and MINEC’s Minister de
Gavidia® The Companies thus continued to understandthieatong processing time of the
ED Mining Environmental Permit was the result ofrdaucratic inexperience rather than any
opposition to the El Dorado Project. Indeed, Miréke observes: “we had come to understand

that delay was an unavoidable element of the enmemtal permitting process in El Salvador,

regardless of the industry?®

502 Colindres Witness Statement, para. 119.

503 Id

504 Second Shrake Witness Statement, para. 115-16.

505 Id., para. 107; Memo from William Gehlen to Tom Stwaklated 9 April 2004 (“Although the
EIS for exploration at EI Dorado was completed andmitted last year to MARN (December 2003), the
official permit has not been received. For theordcthere always seems to be some issue andniile fi
approved document is always just a week or so awRlgase keep this in mind when planning future
activities and scheduling. This ‘manana’ factorsveanticipated and now has been verified. What you
hear and what you get is usually very diffef§nfemphasis added) (C-277); Republic of El Sabad
Country Environmental Analysis: Improving Environmi@ Management to Address Trade
Liberalization and Infrastructure Expansion, Repdot 35226-SV, dated 20 March 2006 at 24 (Noting
that MARN had the EIA “process has become a battikrfor projects” and MARN had “a backlog of
nearly 2,500 EIAs pending review, thereby delaytiimg permitting process from the statutory 60 days t

(continued...)
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273. Thus, PRES was surprised when, in late June 2006..ikb of MARN informed
Ms. Colindres that “there been no significant aseabecause all mining projects were ‘on
hold,” on the orders of the Ministet’® This assertion coincided with public statements enayl
MARN Minister Barrera to media outlets in El Saleadn July 2006. In these statements, the
Minister declared himself to be against mining doi¢he supposed risks it would hold for the
environmenf?” (At the same time, however, Minister Barrera awikiedged that mining
activity was not prohibited by Salvadoran I.

274. According to Ms. Colindres, she was surprised &ridhat Minister Barrera had
ordered a stoppage to the Environmental Impact $sssents for mining projects, because the
Amended Mining Law did not grant him this authority

The MARN'’s duty is to evaluate each of the produetprojects
proposed for development in the country, determitie
appropriate means for mitigating or offsetting themvironmental
impacts, and ensure that these measures were eampiih. On
the other hand, it is not within the competencytied Ministry to
cease processing a duly requested Environmentaladmp
Assessment, much less put a stop to the evaluafiali requests

from a certain industryBased on my experience as a Technician at
the MARN, | can confirm that while we always toadnber to

(continued)

up to two years in some cas@gemphasis added) (C-282); USAID Report at 88'hé Minister of
MARN has identified two core weaknesses in El Sddva environmental evaluation process. One
weakness is that the DGMA Ilacks sufficient techihiexpertise, especially regarding water
contamination. Consequently, the environmentalssssent process stifles and discourages investments
rather than contributing to their financial succ§4£-275).

506 Colindres Witness Statement, para. 120 (citingitfily Report of the SPMA, June 2006, Fourth
Week, clause 6 (C-168)).

507 Edgardo Riveraizovernment Does Not Endorse MiresMUNDO (1 July 2006) (C-46).

508 SeeA.Dimas/K. Urquilla,Hugo Barrera Opens the Door to MininfL DIARIO DE HoY (23 July
2006) (C-301).
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process requests than the period stipulated ifEheironmental
Law], it never occurred to us to cease working dask assigned

to us, nor did we ever receive instructions of tkisd from the

Minister3%

275. Following Minister Barrera’s comments to the préds, Shrake was sufficiently
concerned that he immediately flew to El Salvadomteet with various officials including
Minister de Gavidia, Vice President Escobar, andisér Barrera® During these meetings,
Mr. Shrake was assured that Minister Barrera’s cenmtsmiwere at odds with the policy of the
Saca Administration and that the Administrationyfslupported the El Dorado Projett.

276. Even more importantly, Minister Barrera met with.Nbhrake and Vice President
Escobar, where the Minister downplayed his remarigassured Mr. Shrake that if a few minor
guestions were addressed, he would have “no prdldpproving the ED Mining Environmental
Permit>? The next day, Mr. Shrake again met with Vice F&st Escobar where he reported
that she reaffirmed “her “optimism that this will @ork out for us and El Salvador:®

277. Shortly after Mr. Shrake’s visit, Minister Barre@nd Minister de Gavidia
publicly announced that El Salvador’'s laws allonnmg and that an administrative agency
cannot impede what the law permits:

In a 180-degree turnaround from what he said dggs Mlinister
of the Environment, Hugo Barrera, along with thenlgier of

Economy, Yolanda de Gavidia, reached out to mimogpanies
seeking precious materials in the country to allbem to carry

509 Colindres Witness Statement, para. 122 (emphasisd).

510 Second Shrake Witness Statement, paras. 117-19.
511 Id., para. 117.
>12 Second Shrake Witness Statement, paras. 118-19.

°13 Id.; Email from Fred Earnest to Jose Mario, datedulg 2006 (C-299).
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out mining operations underground. ... Barrera madgear that
in the country there is no express prohibition ohing projects,
only a regulation that dictates the conditions oowhthese
companies must operaté.
278. As Mr. Shrake testifies: “I understood the Ministecomments to be a direct
result of our meetings and | remained confiderthefGovernment’s support for our Projetf.”
279. During this same time, PRES and MARN continued tavenforward on the ED
Mining Environmental Permit application, and Ms.li@dres and Mr. Earnest attended a series
of meetings with technicians at MARN to review &leDorado EIS*®
280. At one of these meetings, which took place on 14§ 2006, and which was
attended by Mr. Earnest and Ms. Colindres on bedfdfRES; and Engineers italo Cérdova and
Jorge Palma on behalf of MARN, Mr. Cérdova showed Harnest and Ms. Colindres a
handwritten set of thirteen additional commentsvtoch he wanted PRES to respond to (the
“Final Observations).**" These Final Observations were delivered to PRSfigially, that is
to say without formal remission from MARN to the P®*® Ms. Colindres observes that “[t]he

majority of these Observations related to the use discharge of water, in the same vein (I

thought) as the comments made earlier by Ministardda to Tom Shrake?®

514 A. Dimas and K. UrquillaHugo Barrera opens the door to minjri§. DIARIO DE Hoy (23 July

2006) (C-300).

515 Second Shrake Witness Statement, para. 120.

516 Colindres Witness Statement, para. 124.

317 Id., para. 125; Thirteen Observations on the Envirartalelmpact Study of the El Dorado

Mining Exploitation Project, issued by the MARN,dated document (C-169).
>18 Colindres Witness Statement, para. 125.

519 Id
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281. The provision of these additional comments was sp#cifically provided for
within MARN's legal procedure for Environmental Retting, which is limited to a single round
of technical observations followed by the responsdsthe titleholder, and additional
observations relating to the assessment of theonsgs. MARN'’s technical decision is then
made and, if favorable, followed by the public adtegtion. As Ms. Colindres points out: “The
procedure leaves the Technicians no possibilityestarting the assessment of the EIS after the
public consultation>°

282. Recall from subsectionF.2 supra, that MARN had already delivered the
Technical Observations to PRES in February 200&nd the technical team (under Ms.
Colindres’ coordination) had analyzed PRES’s Respsnn detail, and officially issued the
Additional Observations on 11 August 2085.0n 24 September 2005, MARN had issued the
requirement for PRES to publish the EIS, which amtgurs once a favorable technical decision
has been issue® Subsequently, the Bureau of Environmental Managentogether with

MARN Technicians had delivered comments receivathduthe public consultation to PRE%,

and PRES was in the process of preparing its reggoto the same. Ms. Colindres states: “At

520 Id., para 126.
52 Id., para 127.

522 Id
523 Id
524 Id
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this stage, it was really not appropriate for tleefhicians to come back with more observations
for us.”®®

283. However, PRES wanted to be as cooperative, forthupmand flexible as
possible, particularly in light of the informatidhat Minister Barrera had temporarily suspended
the assessment of mining projects within MARN. Mslindres explains that she understood
Minister Barrera had subsequently altered his mrsduring a meeting with Mr. Shrake in July

20067 but that the Minister had expressed “his desirddwe certain points clarified with

respect to this. In this sense, the meetings héld thhe Technicians, including the meeting of

July 14, seemed to relate directly to the Ministenders and we understood that the information

we were providing was specifically for hitt?” In view of this, PRES took the thirteen

additional handwritten comments from Mr. Cérdova @noceeded to prepare a full response to
each question, notwithstanding the fact that ti@sservations were unofficial and untiméty.

284. In August and September, PRES’s representativek duitional meetings with
MARN to continue discussing the El Dorado EIS ancahswer any additional questions that
MARN personnel may have had regarding the Projstg. Colindres notes:

While these events were not strictly in accordamitk the law, we
interpreted them as a signal that the suspensidstmehow been
lifted, a positive step so long as it indicated tiha@ fortunes of the

company were now re-hitched to the results of anrenmental
technical analysis. Frustrating as it was, thers wathing in this

525 Id
526 Id., para. 128.
527

Id. (emphasis added).
528 Id., para. 129.
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type of process that might cause a refusal of theirenmental
Permit>?°

285. In August 2006, Ms. Colindres that she had beeorinéd “from the MARN that

the go-ahead had been given to continue with tsesament and respond to the requests for

Environmental Permits for mining project¥

286. Thus, on 12 September 2006, PRES submitted its dRespto the Public
Comments to MARN, copying Minister Barre¥a. In the Response, PRES dealt with all the
points raised in Dr. Robert Moran’s report, whichsathe only purported technical support for
the comments¥ In her Witness Statement, Ms. Colindres discu®RES’s Response to the
Public Comments in detail, pointing out the erransl omissions contained in Dr. Moran’s report
and the various commitments made by PRES to wipe& to the water supply of the
communities near the El Dorado ProjgétFor instance:

. PRES repeatedly promised that “100% of the totatated
for water by the El Dorado Mine Project ... would be

529 Id., paras. 131-32.

530

Id. (emphasis added).

%31 Letter from William Gehlen to Hugo Barrera, datgti September 2006 (enclosing the Response

Report on the Technical Review of the El Dorado é/Broject) (C-170).

532 Colindres Witness Statement, para. 133.

533 Id., paras. 133-36 (Ms. Colindres further explainsvéuld like to highlight the clarification we

made with respect to the allegation made by Dr.avidhat ‘no real test was made of the aquifer aed t
pumping in order to assess the detailed hydrogezbgharacteristics or the long-term impacts’ tioe

EIS. The Technicians of the MARN appeared to thhrdt this allegation had a lot of weight but, as we
explained in the Response, Dr. Moran was wrongssume that PRES should have carried out the test
using multiple pumping wells, since this type ddttes not suitable for the hydraulic conditionstioé El
Dorado site, which is characterized by a systeffinaafured rock. On the other hand, the Packernissd

by the company in preparing the EIS reflected daoaditions and produced reliable data with respec
thes€’) (emphasis added).
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supplied by the rainwater harvesting [...] This beihg
case, the El Dorado Mine Project will not competiéhw
current use of local water resource¥.”

. With respect to discharges of water into the riaed the
quality of these discharges, PRES explained thedQNC
detoxification process through which processed rsatall
pass before being deposited into the tailings impment,
at a level consistent with water-quality standaiedering
aquatic habitats®

. PRES undertook to install a water purification plaefore

reusing or discharging any water from this depaasst,an

additional measure to make doubly sure of the tyuali

the water?®
In sum, the Companies undertook to design a resesystem that would collect rainwater
during the rainy season. PRES would then usestbi®d water in its operations. Therefore,
PRES would never utilize the river water for uséniits operations. In addition, in the event
some of the mining operations discharged water antocal tributary, this water would first be
purified at a water treatment facility.

287. Having presented the Response to the Public Consnmd?RES continued

preparing the responses to the Final Observatinhsch were presented to MARN on 25

538

October 2006 (Responses to the Final Observatiofi As Ms. Colindres points out, “[i]n

534 Response Report on the Technical Review of thedhdo Mine Project at 8, 134, 67-69 (C-
170) (emphasis supplied).

535 Id.at 71, 73, 7577.
536 Id. at 68, 7172, 74.
s37 Id. at 8, 1314, 67-77.

538 Letter from Scott Wood to Minister Barrera, dagmOctober 2006 (enclosing Response Report
to the Observations Presented by the TechniciatiseoDGGA-MARN in Meeting dated 14 July 2006)
(C-171).
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fact, a majority of the Final Observations wereilgagsponded to or were already included in
the EIS.®*

288. In addition, due to the concern expressed withaeismp the quality of the water
that could be discharged into the San Francisc@mRIPRES offered to present a technical
proposal for a water treatment plant that wouldused to treat all the water utilized in or
discharged from the operatiotf8.

289. Around the same time PRES presented the Respamsks Final Observations,
several articles appeared in the Salvadorian negdiann which Minister Barrera stated that he
supported a new law to regulate mining activityd a@eclared that MARN “only adhered to rules
provided in law” on this mattéf As Mr. Shrake notes in his Second Witness StatenRRES
interpreted these statements as a positive sigrcamithued to believe the assurances they had
received from senior Saca Administration officittiet the ED Mining Environmental Permit
was forthcoming*

290. Moreover, as discussed below subsectionG.4, another positive sign of
administrative progress at MARN came on 9 Noveni@d6, with the issuance of a Bond

requirement for the Huacuco exploration projechisTresolution acknowledged the issuance of

539 Colindres Witness Statement, para. 137.

240 Letter from Scott Wood to Minister Barrera, daff October 2006 (enclosing Response to the

Observations Presented by the Technicians of th&®GIARN in Meeting dated July 14 2006) (C-
171); see alsoColindres Witness Statement, para. 138 (“It shdiddreiterated that the company had
already committed itself in the original EIS to erisqg that the discharged waters would be adjusted
applicable water-quality standards, and had idedtifmeasures to ensure compliance with this
commitment, including via the treatment of watemnf the leaching cycle using the INCO detoxificatio
process’) (emphasis added).

241 Study of Mining Law Will Continy&L DiARIO DE HOY (7 November 2006) (C-172).
542

Second Shrake Witness Statement, para.sE9alsdColindres Witnhess Statement, para. 140.
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a favorable Technical Report, meaning that all PRE8ded was the signature of Minister
Barrera in order for the corresponding EnvironmeR&mit to be issuet?

291. Meanwhile, PRES continued to make progress on ihéviihing Environmental
Permit application and on 4 December 2006, PRES$n#tdul the technical proposal for the
water purification plant that the Companies’ hadlemaken to incorporate into the El Dorado
Project as a result of PRES’s meetings with varigdRkN officials in the summer of 2008:
As explained in the submission letter, the purpmfste water treatment plant was to “guarantee
the quality of the waters discharged into the Sanéisco River,” in accordance with the
standards of Canada, the United States, El Sahaubthe World Bank®

292. Having presented MARN with a plan for the stateksd-art water treatment
facility in December 2006, the Companies had addesevery concern raised by MARN
throughout the extended EIA review proce§s.

293. Unfortunately, in what was a recurring theme iniQknt's experience with

MARN, soon after Claimant’s final submission to MARhere was another personnel change,

543 Letter from Rosario Gochez Castro to FredericknEst, dated 9 November 2006 (C-173);
Colindres Witness Statement, para. 140.

544 Letter from William Gehlen to Minister Barreraatdd 4 December 2006, delivered at the DGA,
(enclosing the Technical Memorandum for a Wateraliment Plant — Quality of Effluent from the
Mine, prepared by SNC-Lavalin Engineers & Constitgst Inc., dated 20 October 20, 2006, translated
into Spanish) (C-174).

%45 Id.; see alsdFirst Shrake Witness Statement, paras. 80-82 (iwpdathat the water discharged
from the water treatment plant would be in a sté#an enough to meet federal discharge standattie in
United States); Notice of Arbitration, paras. 62-63

246 SeeFirst Shrake Witness Statement, para. 88.
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and Minister Barrera was replaced by Minister Carlmsé Guerrerd! As Ms. Colindres
describes, PRES was uncertain what implicationchtiaamge in Minister might have for the ED
Mining Environmental Permit application:

Given that we had prepared the proposal (like theraResponses

to the Final Observations) for what we reckoned wihe

fundamental purpose of responding to the concefnblinister

Barrera, we did not know how this change of Ministeuld affect

the processing of our permft§.

294. Consequently, on 29 January 2007, Ms. Colindrest werMARN to inquire
about the review status of the responses subnbifd@dRES between September and December
2006. While there, she spoke with Mr. Cérdova, whes responsible for reviewing the El
Dorado EIS. Mr. Cdérdova told her that he was g the final responses of the company and
that he did not have any questions in connectigh thiese

295. On 14 February 2007, PRES submitted an officidketeto Minister Guerrero
recounting the history of the El Dorado Environnagrimpact Assessment proceedings and
requesting that he encourage the Bureau of EnvienitathManagement to move forward with its
technical assessment, “since subsequent techmdaavironmental requirements imply a delay
in the process of obtaining the environmental pewhich has so far taken three year$.”

296. Subsequently, on 7 March 2007, Ms. Colindres a@dral meeting with Minister

Guerrero, and theComisiéon Nacional de Medio Ambien{&lational Commission for the

247 Lorena Bairesylore Changes in the Cabin@LSALVADOR.COM (7 December 2006) (C-47).

548 Colindres Witness Statement, para. 142.

549 Colindres Witness Statement, para. 142; Emaihfricka Colindres to Pete Neilans, dated 1

February 2007 (C- 175).
550 Letter from Scott Wood to Carlos Guerrero, ddtéd-ebruary 2007 (C-176).
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Environment — CONAMA "), in which she presented the technical and emvirental features
of the El Dorado Mine Project. As Ms. Colindresaks: “Despite the fact that | invited them to
put any questions to me, the Minister asked nomeimmruth seemed to not be interested in the
least in what | was explaining to them. For examplehe did was check his cell phone instead
of watching the presentation | gavé:”

297. Soon after, Ms. Colindres went to MARN to requds fssistance of Zaida
Osorio, head of th&erencia de Evaluacion AmbientdEnvironmental Assessment Offic8,
in encouraging Mr. Cérdova of MARN to make progresth the evaluation of the responses
that PRES had submitted after the Public Consahati At this time, Ms. Osorio told Ms.
Colindres that Minister Guerrero had ordered alrnpts relating to mining, including
exploration, to be put on hofd:

298. Following this announcement, on 7 May 2007, a meetvas held to which
representatives of all the mining companies in ¢bantry were invited. The meeting was
convened by Minister Guerrero and also the MinisfeEconomy, Yolanda de Gavidid. At
this meeting, the mining companies were informext &l mining activity in the country would
be halted until such time as &valuacion Ambiental EstratégicéStrategic Environmental

Assessment ofEFAE”) of the mining industry was conductéy.

551 Colindres Witness Statement, para. 144.

552 Id., para. 145.

553 Id., para. 146see alsSecond Shrake Witness Statement, para. 127.

554 Colindres Witness Statement, para. 146.
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299. Regarding the inappropriateness of the EAE as httodalt mining activity,
Ms. Colindres states:

As can clearly be seen in the Environmental Law, EHAE is an
environmental assessment tool for use in assessinmnistrative
programs. It has no connection with the MARN’s dtdyperform
an _Environmental Impact Assessment of all the ptsj¢hat are
submitted to it for this purposéiowever, during his time at the
MARN, all Minister Guerrero did was push this EA&nd no
permits for the exploration or extraction of matathinerals made
any progress at ait’

300. As Mr. Shrake and Ms. Colindres affirm, by this mipithe Claimant was aware
that the delay PRES faced at MARN was political ewodild therefore not be resolved by means
of technical environmental assessment, but onlyutin political means?

301. Claimant thus focused its efforts on understanding addressing the political
concerns that appeared to be impeding the proags$iits applications by MARN. Although
Claimant understood that a minority of politiciawere uncomfortable with mining, Claimant
was led to believe that it continued to enjoy thk $upport of the Saca Administration and that
it's Concession Application would ultimately be apyed>’

302. On 24 November 2008 — following President Saca’'sdd&008 announcement

of thede factoban on mining, discussed below — when Claimantavathe verge of submitting

555 Id., para. 147 (emphasis added) (citing EnvironmebgaV, art. 17 and Notice of the Award,

Strategic Environmental Assessment (EAE) of thedlietMining Sector of El Salvador, 13 September
2010 (C-62));see alsdSecond Shrake Witness Statement, para 127 (“l edddmister de Gavidia that
we supported the concept of any study that woulg tiee Government to strengthen environmental
protections. | did not believe that this study dHoimpact our rights to obtain our exploitation
concession.”).

556 Colindres Witness Statement, para. 148; Secorek8Witness Statement, para. 128.

557 Second Shrake Witness Statement, paras. 129-130.
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its Notice of Intent, PRES sent a letter to Minis€@uerrero requesting that he inform the
Companies of the status of the application forEBeMining Environmental Permit?

303. On 4 December 2008, Javier Figueroa of MARN ackedgéd receipt of
PRES'’s letter indicating “we will be in a positiom resolve your request for an Environmental
Permit for your aforementioned ‘El Dorado’ miningpéoitation project within 30 days of the
date on which all proceedings relating to the Emwmental Impact Assessment have been
completed.™ In this letter, Mr. Figueroa stipulated six regments that supposedly needed to
be met in order to continue with the process, e@litmg to the discharge of water for mining
operations®

304. PRES responded to this communication on 8 Decerd0@8, underlining that
each of the six requirements for information dethiby Mr. Figueroa in his 4 December
communicationhad already been addressed in the EfS Of MARN’s 4 December letter,
Ms. Colindres states:

At this point, it was obvious to me that the MARN'’s
communication bore no relation whatsoever to a reeth and
environmental evaluation of the Project. Howevee, eould not
pass up the opportunity of once again clarifying émvironmental

feasibility of the project, and for this purposecksed with our
reply a report summarizing the information refertedreferencing

558 Letter from Scott Wood to Carlos Guerrero, d&tédNovember 2008 (C-179).
%59 Letter from Ernesto Javier Figueroa Ruiz to FEadnest, dated 4 December 2008 (C-180).

560 Id

%61 Letter from William Gehlen to Ernesto Javier Fégoa Ruiz, dated 8 December 2008 (enclosing

Response Report to Note MARN-DGGA-EIS-2218/2008)L8D).
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it to the EIS and to the subsequent responses #ednby the
company’®?

305. Subsequently, Claimant initiated this proceedind ah further communication
ceased between PRES and MARN with respect to PRESjsest for the ED Mining
Environmental Permit.

2. MINEC Works With PRES To Move The Environmental

Impact Assessment Process Forward at MARN and to Relve
the Confusion Regarding the Amended Mining Law

306. As discussed below, throughout 2006 and 2007, thep@nies believed they
were moving the ElI Dorado Project forward (albéitwdy) — with the overall support of the
Salvadoran government.

307. Recall fromsubsectionF.1.b, supra that in late 2005, MINEC had proposed a
reform of the Amended Mining Law in order to clgrihe outstanding confusion regarding the
requirements of surface ownersfip. Although PRES’s applications for the ED Mining
Environmental Permit and Exploitation Concessionreven compliance with the existing
Amended Mining Law, the Companies were supportivihis proposal and remained willing to
follow MINEC's lead as to the best way to move fard with the Exploitation Application
process™

308. Although MINEC first showed Pac Rim the draft refoof the Amended Mining

Law in late 2005, Minister de Gavidia informed t@®mpanies that President Saca had

562 Colindres Witness Statement, para. 150.

%63 Letter from Gina Navas de Hernandez to Eli Vatlafed 13 September 2005 (R-35); Fax of
proposed new mining law, dated October 2005 (C-406)

564 Second Shrake Witness Statement, para. 114;Stirake Witness Statement, para. 86.
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instructed that the reform of the Amended Miningvaot be introduced until after the elections
in March 2006°° Mr. Shrake explains that this did not cause tlhen@anies’ any concern:
“Because we believed we had the support of thel looamunities and the Government, we
wanted to be cooperative and did not rush MINECinwoduce the proposed legislative
reform.”®

309. In May 2006, Mr. Shrake and Ms. McLeod-SeltzertediEl Salvador and met
with a number of Salvadoran officials, includingc®iPresident Escobar and MINEC Minister de
Gavidia: “these high-ranking officials assured bsttthe Government was supportive and
enthusiastic about our work in El SalvaddY.”As Mr. Shrake testifies, at this time Minister de
Gavidia agreed that it was time to push forwarchwiforming the Amended Mining Law.
Minister de Gavidia further promised that she waulget with MARN Minister Barrera to see if
she could facilitate progress on PRES’s ED MinimgiEbnmental Permit?®

310. Minister de Gavidia held true to her commitment amd 8 May 2006, she

informed PRES that she had spoken with MARN abbetgending ED Mining Environmental

%65 Email from Fred Earnest to Tom Shrake, dated dlarirary 2006 (“...the Minister of Economy
... confirmed that it is the president’s instructidogoresent the project [mining law reform] afteatdh

12" for reasons of election strategy, to not stir ppasition to the refornproject. She said that today
[Tuesday] she would be visiting the president intjp sign and have the initiative ready, The doemis
have now been signed and are ready to be presentdek indicated dated. This demonstrates thaé ther
iS no opposition on the part of the government #redauxiliary organizationBased on this, we have
sought and obtained the commitment of supportHergroject from PCN [one of the moderate parties —
their vote along with ARENA will ensure that thdaen passes]. With a great deal of satisfacticcan
inform you that we are ready in the legislativeaarghich confirms our perception that the resistanas
more than anything electoral concerns.”) (emphadiged) (C-295).

566

Second Shrake Witness Statement, para. 114.

s67 Id., para. 115; First Shrake Witness Statement, @#aMcLeod-Seltzer Witness Statement,
para. 32; El Dorado Project Weekly Summary fontleek ending 2 June 2006 (C-296).

568 Second Shrake Witness Statement, para. 115.
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Permit and other Environmental Permits related RE®'s and DOREX'’s other exploration
licenses (discussed below subsectionG.4. It was reported that Minister de Gavidia had
“obtained the commitment from MARN that we shoutdeive a response for at least one of the
exploration licenses by the end of this wegR.”"And indeed, a few days later, DOREX was
informed that the exploration permit for Huacucal leatered the public consultation stage of the
Environmental Impact Assessméfitand PRES received the Environmental Permit foiStaeta
Rita Exploration License the following monif.

311. Following Minister de Gavidia’'s indication that siweuld move forward with the
reform of the Amended Mining Law, Mr. Shrake sentigter de Gavidia a letter in June 2006.
Mr. Shrake’s letter summarizes suggestions for hbes Amended Mining Law could be
improved and strengthened “in an effort to helsRivador build a model mining country where
the citizenry benefits from the economic advantatpesindustry offers while eliminating or
minimizing the environmental impacts® Mr. Shrake’s efforts were meant to be constractiv
and helpful and were not limited to the land owhgrsssue. In addition, he offered proposals:

. to increase the royalty payments that would be pmid
concessionaires to the Government;

. to add enhanced environmental rules and protections

. to levy an additional tax against mining operatjomsh the
revenues going directly to a mining division of MARO

569 Email from Luis Medina to Tom Shrake, dated 9 N2&@6 (C-407).
370 Letter from Ing. Francisco Perdomo Lino to FrédeH. Earnest, dated 11 May 2006 (C-187).

37 Technical Report on the Environmental Impact Asseent for the “Santa Rita Mining

Exploration Project,” dated 9 June 2006 (C-408).
572 Letter from Tom Shrake to Minister Yolanda de @& dated 13 June 2006 (C-15).
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increase the agency's ability to properly regulae
industry; and

. to establish Legacy Funds at all mining operationisich
would provide millions of dollars in capital to lalc

communities to establish new businesses once thegni
resources are exhausted and the operations céased.

312. As discussed above isubsectionG.1, in July 2006 Minister Barrera made a
public statement opposing mining — which he immidyaretracted, both publicly and in a
personal conversation with Mr. Shrake and Vice iBesg Escobat’® Minister de Gavidia also
met with Mr. Shrake at this time and assured hinat‘Minister Barrera’s statements represented
only his personal views; that those views were ddsowith Administration policy; that the
Administration fully supported the El Dorado Prdjead intended to comply with El Salvador’s
applicable laws; and that Minister Barrera no longamained in good standing within the
Administration.®”® (Recall that Mr. Shrake also met with Vice PrestdEscobar who assured
him that the Administration remained supportivehaf Project’

313. Shortly thereafter, Ministers Barrera and de Gavliblicly announced that they
were going to propose a reform of the Amended Mjriaw, an announcement Pac Rim fully

supported and welcomét. As noted previously, Mr. Shrake testifies that“bederstood the

573 First Shrake Witness Statement, para. 87.

s74 A. Dimas and K. UrquillaHugo Barrera opens the door to minjr. DIARIO DE HoY (23 July
2006) (C-300); Second Shrake Witness Statemeraspaf 7-20.

575 Second Shrake Witness Statement para. 117;Stirake Witness Statement, para. 93.

576 Second Shrake Witness Statement, para. 118.

377 They will seek reform of the Mining A& DARIO DE HoY (24 July 2006) (C-301), Ricardo
Valencia,Mining Law to be ReformedlA PRENSAGRAFICA (23 July 2006) (C-409); Pacific Rim Mining
Corp. 2007 Annual Report at 10 (C-32) (“Pacific Rielieves this new law will provide the framework

(continued...)
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Ministers’ comments to be a direct result of ouretimggs and | remained confident of the
Government'’s support for our Project®”

314. Through the end of 2006, members of fkeembleaNGOs, and officials from
MARN and MINEC engaged in a public discussion abouting, with opponents calling for a
ban on mining while supporters — including MINEQJavis. Navas — highlighted the economic
benefits and environmental protections of modemimgi operations?®

315. As discussed in the Parties’ prior submission§)aetober 2006, while the issue of
the Amended Mining Law reform was being publiclybdted, Ms. Navas sent a letter to
Claimant, requesting the following documentationconnection with its application for an
Exploitation Concession:

1. Certified copies of the duly recorded official tsanipts of
the property sales agreements or legally executed

authorizations from the landowners in the area estpd
for mining exploitation.

(continued)

around which its application for an Exploitationr€ession can be evaluated, and will allow its EIS t
proceed expeditiously to final approval.”); PaciRem Mining Corp. 2008 Annual Report at 7-8 (C-33)
Second Shrake Statement, para. 121; Email from $brake to Yolanda de Gavidia, dated 14 July 2006
(“l support strong Laws to protect the environmehhave suggested changes to the mining law tsat h
accomplish these goals.”)

578 Second Shrake Witness Statement, para. 120

579 See, e.g.)] believe that the communities can benefit frometigping a ming LEGISLATIVE

OBSERVATORY (19 June 2006) (“We undoubtedly see this as aldenent possibility for areas where
there is no greater opportunity to have anothee typdevelopment. Because there are places irs [L]a
[M]inas where corn won't even grow.”) (C-410)nvestigated Mines Without Authorizatidf. MUNDO

(7 November 2006) (C-206Mining Exploitation: The Conflict Over GoldLEGISLATIVE OBSERVATORY

(19 June 2006) (“For its part, MINEC is resolutenimg-exploitation in the northern region will price
good returns for the country in terms of econonmd aocial development. ... ‘In addition they have to
pay 25% of income taxes ... Moreover, there is jaation; roads and streets being opened up,’ stated
[Ms. Navas’, summing it up as follows: ‘I believieat the communities can benefit from developing a
mine.”) (C-396).
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316.

Copy of the Environmental Permit issued by the cetet
authority certified by a Notary Public, with a copy the
environmental impact study including the annexes te
modifications made to said study approved by the
competent authority.

Technical-Economic  Feasibility Study prepared by
professionals with proven experience in the fieldhich
must contain the methodology for calculating mireab
mineral reserves and also include the following
information, such as the Detailed Design Plans for:

a. Engineering and final design of the ramp.

b. Engineering and design of roads and
accesses and additional infrastructure.

C. Engineering and design of the tailings dam
and sterile dumps.

d. Engineering and design of the process plan
and flow diagrams.

e. Engineering and design of the exploitation
method for the underground mine.

f. Engineering and final design of mine
operation. (Mine Closing).

The plans must be submitted printed to the appatgri
scale, signed and stamped by an authorized Ar¢hitec
Engineer and in digital format (AutoCad), with ahle
respective files.

Exploitation program for the first five yearsgded on the
mineral reserves to be mined.>* .

Mining Environmental Permit) with its original apgtion two years earlier.

580

Claimant hadalreadysubmitted most of these documents (except forEihe

Nonetheless,

Letter from Gina Navas de Hernandez to the Mipist Economy, dated 2 October 2006 (R-4).
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Claimant updated the documents as appropriateremutbmitted all of them to the Bureau of
Mines — except, again, for the ED Mining EnvirontaiPermit, which it was still waiting to
receive>®"

317. To accompanyhesedocuments, Claimant also provided a written susioristo
the Bureau of Mines, explaining why it was unallestbmit the ED Mining Environmental
Permit. Claimant specifically asked the Bureau xouse the absence of the ED Mining
Environmental Permit on the grounds that there waas‘Impediment with Just Cause”
(“Impedimento con Justa Catisa*

318. As previouslynoted MARN had still not ruled one way or the other on
Claimant’s application for the ED Mining EnvironmahPermit, a factor that was beyond
Claimant’s ability to contral®® Claimant’s submission also specifically obsemed some of the
data included in the El Dorado PFS might changeedd, Claimant had always explained to the
Government, as stated in its application in Decer20@4, that “[tjhe studies related to a mining
project are largely iterative and change accorthnpe costs, metal prices, operating upgrades,
available technology and exploration program restit No one in the Government had ever

suggested that this was problematic and, indeedssu® was ever raised with the El Dorado

PFS until this arbitration.

%81 Letter from PRES to the Ministry of Economy, ah8November 2006 (C-11).
582 Id
583 Id

584 Application for the Conversion of the LicensesebfDorado Norte and El Dorado Sur, dated 22

December 2004 at 6 (C-181).
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319. Ms. Navas responded in a letter dated 4 Decemb@s, 2@peating that PRES’s
November 2006 response had been “partially” comepléiut still lacked the ED Mining
Environmental Permit:

Having received on [8 November 2006] the document a
attachments whereby Mr. William Thomas Gehlen, Lega
Representative of the Company “Pacific Rim El S#dwaS.A. de
C.V.,” partially complieswith the warning notice dated [2 October
2006], and also requests that the deadline forptlesentation
of the documentation relating to the environmemakrmit be
suspended and that the company be granted thres fey the

delivery of the permit by the corresponding Auttyoto submit it in
turn to this Bureat”

320. Although Respondent contends before this Tribunal this letter was delivered
to PRES but subsequently “withdrawti®Respondent has never offered any evidence to suppo
the belated assertion that the letter was formatlyeven informally withdrawn. While the
Parties may dispute the legal significance (if anfyyvhether or not it was “withdrawn,” the fact
remains that as of December 2006 (which is alsowRRRES submitted its proposal for the water
treatment facility to MARN), PRES believed it hathsitted all of the documentation needed to
obtain the Exploitation Concession for El Doradoexcept, again, for the ED Mining
Environmental Permit, which PRES understood woolohsbe issued by MARR}! This is the

last official communication to PRES from MINEC regd@ag its Concession application, which

%85 Letter from Gina Navas de Hernandez to MinisfrEconomy, dated 4 December 2006 (R-6).

>80 Respondent’s Preliminary Objections, dated 4 J3n2@10 (‘Preliminary Objections”), para.

63, n.38.

°87 First Shrake Witness Statement, para. 88.
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was fully in keeping with Pac Rim’s understandih@ttfinal approval of the Concession was
dependent on the ED Mining Environmental Perffiit.

321. As noted above, when the discussion of reformimg Amended Mining Law
continued through 2007 and no further progress made on the ED Mining Environmental
Permit application or the Exploitation Concessiopplecation, the Companies began to
understand that the delay PRES faced with respeits tConcession application would not be
resolved by through the technical assessment,ytlorough political means?

322. However, throughout 2007, due to the express assas from officials at the
highest levels of the Salvadoran Government, dssaisurther insubsectionH, Pac Rim
remained confident that the Government would caomtino work collaboratively with the
Companies to bring about a mutually beneficial hetsmn >*°

3. Discovery and Development of the Santa Rita Propeyt

323. As previously noted, thanks to the talents andlskif Pac Rim’s exploration
team and the scientific breakthroughs they madecaroing the geologic history of the El

Dorado deposits, a number of additional propestigs mineral potential were discovered in El

588 SeeThey will seek reform of the Mining AEL DIARIO DE HOY (24 July 2006) (C-301); Ricardo
Valencia,Mining Law to be Reformedl.A PRENSAGRAFICA (23 July 2006) (C-409); Pacific Rim Mining
Corp. 2007 Annual Report at 10 (C-32) (“Pacific Rmelieves this new law will provide the framework
around which its application for an Exploitationr@ession can be evaluated, and will allow its EIS t
proceed expeditiously to final approval.”); Pacitan Mining Corp. 2008 Annual Report at 7-8 (C-33)
Second Shrake Witness Statement, para. 121.

589 Colindres Witness Statement, para. 148; Secorek8Witness Statement, para. 128.

590 Second Shrake Witness Statement, para. 129-30.
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Salvador, including the Santa Rita Project, locatedghly 8 km north of the El Dorado
Project?®

324. Pac Rim announced the discovery of the Santa Rioge® in June 2005, and
promptly requested an exploration license from MOINE® Consistent with that Ministry’s
efforts to support Pac Rim’s ongoing exploratiord anvestment in El Salvado¥, MINEC
quickly granted PRES the Santa Rita Exploratioreh&e for a four year, renewable teffn.

325. With the acquisition of the Exploration License, R initiated the
Environmental Impact Assessment through MARN in t&eper 2005, in order to obtain an
Environmental Permit for the Companies’ exploratamtivities at the site Santa Rita Drilling
Environmental Permit”).>%

326. On 2 December 2005, MARN issued the Terms of Reterdor the preparation

of the EIS related to the Santa Rita Drilling Eovimental Permit applicatio> Shortly

591 Pacific Rim Mining Corp., Projects: Santa Rita, alvador (C-411). For a diagram of where

Claimant’s Projects are located within El Salvasiee Pacific Rim Mining Corp. Presentation, dateteJu
2012 (C-412).

592 Press Release, Stakes New Ground in Latin Amatatad 22 June 2005 (C-404).

593 Jose Alberto Barrera&Canadian Firm Invests in Cabanas Gold Mirie DIARIO DE Hoy (7

January 2005) (“The Director of the Bureau of Misesd that that the exploitation of minerals inasre
like San Isidro is beneficial because the conditbérthe land makes agriculture difficult, and migin
solves some of the problems of developmedfhphasis added) (C-394).

594 Resolution No. 127, dated 8 July 2005 (C-415).

595

Environmental application for new mineral exptaya in the Santa Rita exploration license,
dated 26 September 2005 (C-416).

5% Terms of Reference for Santa Rita, dated 2 Deee2B05 (C-417).
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thereafter, on 16 January 2006, PRES presentedElSe for the Santa Rita Drilling
Environmental Permit application to MARN.

327. The remaining steps of MARN's permitting processvew rapidly. On
9 February 2006, MARN instructed PRES to publigiyp@unce the EIS? and PRES complied,
publishing the announcements on 11, 12, and 13uBey™ In March and April, MARN and
PRES met on several occasions to discuss the prdotienents to the EIS, and on 19 April 2006,
PRES formally responded to the saifie.

328. Recall that during this permitting process, in M2§06, Mr. Shrake and Ms.
McLeod-Seltzer traveled to El Salvador, where thest with a number of Salvadoran officials,
including Vice President Escobar and Minister devi@a.®® At this meeting, Minister de
Gavidia promised Mr. Shrake “that she would me¢hwilARN Minister Barrera to see if she
could facilitate progress on our environmental pe1i°> Recall also that Minister de Gavidia
held true to her commitment and on 8 May 2006,isfgemed PRES that she had spoken with
MARN about the pending ED Mining Environmental Pé&rand other Environmental Permits
related to PRES’s and DOREX'’s other exploratioenses.

329. Minister de Gavidia’s intervention proved succeksdti least with respect to the

Santa Rita exploration permit. In what proved torbeord time for MARN, the Santa Rita

597 Letter from Fred Earnest to Hugo Barrera, da&danuary 2006 (C-418).

%8> |etter from Francisco Perdomo Lino to Fred Eatneéated 9 February 2006 (C-419).

%99 Falling Consumer Confidence in the U.BA PRENSAGRAFICA (3 October 2005) (C-153).
600 Letter from Fred Earnest to Francisco Perdoma Litated 19 April 2006 (C-420).

601 Second Shrake Witness Statement, para. 115; McBetizer Witness Statement, para. 32.

602 Second Shrake Witness Statement, para. 115.
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Drilling Environmental Permit was signed by Minis®arrera on 8 June 2006 and received by
PRES the following day, less than a year aftergtueess was initiate®® Shortly thereafter,
PRES began constructing an access road and nagpsatface rights agreements with the local
land owners$®
330. In November 2006, with the surface rights agreeménalized and access roads
upgraded and constructed, Pac Rim announced thatlicommenced a drilling program at the
Santa Rita Projeéf> As Mr. Shrake stated at the time: “The Trinidadnvtarget on our Santa
Rita gold project is one of the most exciting scefaiscoveries this Company has ever made. ...
We are very excited to be drill testing this targetietermine the underground extent of the high
grade results we have seen on surface in this"%&in.
331. Unfortunately, Pac Rim was unable to complete thiking program due to the
intervention of a small number of extremist antaimg NGOs. As Mr. Shrake recalls:
Unfortunately, several [NGOs] resorted to violeremed spread
mistruths about the Companies’ activities, makindiculous
statements like the following: The company was ping cyanide
into the ground with our drills and removing golddauranium;

we were using the uranium to build nuclear weapans; work
was causing sterility in women. | understood thatstill had the

603 Technical Report on the Environmental Impact Assgent for the “Santa Rita Mining

Exploration Project,” dated 9 June 2006; Press &elePacific Rim Mining Receives Santa Rita Drill
permit, dated 12 June 2006 (C-420).

604 Press Release, ElI Dorado Project Exploration libgil Confirms Extensions to Gold

Mineralization in Minita — South Minita Area, datéd September 2006 (C-421).

605 Press Release, Santa Rita Gold Project Drill faragUnderway; El Dorado Project update, dated

9 November 2006 (C-309).
606 |d
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social license from the local communities and daw &s a case of
a few doing harm to the majority.

332. Thus, despite widespread support for Pac Rim’s cgafibn work and social
programs from the vast majority of local residenggon the commencement of drilling, small,
intermittent and localized protests took place he Santa Rita site, primarily consisting of
protesters from outside the Santa Rita &feaAs a result, Pac Rim announced its plan to
temporarily suspend drilling activities to prevenfurther escalation of violence and until the

NGOs’ social and environmental concerns could lrexsted:

“There are several points we want to make veryrg¢lagates Tom
Shrake, President and CEO of Pacific Rim. “Firsblyr temporary
suspension of the Santa Rita program was at ouati@beand was
driven by our concerns for our employees and loesidents of
Santa Rita. Secondly, we have the support of thrnhaof the
local Santa Rita population; opposition is primaliking imported
from outside areas at the encouragement of ceN&@s and a
very small number of local opponentBhirdly, and_importantly,
this opposition is confined to the Santa Rita pbjeastly, we will
take whatever steps necessary to resolve thesesissiih the
NGOs and expect to be successful in coming to akabe
solution and resuming the Santa Rita drill prograsmsoon as
possible. We hope the ‘cooling off’ period we harevided will
serve its purpose of allowing time to resolve ttosflict through
dialogue and independent mediatiSfy.”

607 Second Shrake Witness Statement, para. 92.

Press Release, Santa Rita Drill Program updattsdd13 December 2006 (C-263ke also
Pacific Rim Mining Corp. 2007 Annual Report at 11-32).

609 Press Release, Santa Rita Drill Program Updatedd.3 December 2006 (C-263).

608
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333. Throughout 2007, Pac Rim continued its diplomappraach with the NGOs and
attended mediated meetirfys. Pac Rim also purchased the surface rights owehifph grade
section of the Trinidad vein located on the Santa Rroject, giving the Companies unlimited
access to the property, built new roads to acdeswyein, and continued its public service and

charitable works in the Santa Rita at€a.

334. Following the decline of protest activity at SaR#a toward the end of 2007, Pac
Rim resumed limited exploration activities and ammzed plans to continue surface exploration

activities at the Projeét? The Companies’ continued conducting these exporaactivities

610 Press Release, Santa Rita Gold Project Updated @1 February 2007 (C-422); 2007 annual
report, p. 11 (*“While Pacific Rim has honored itod-faith commitment to not pursue exploration work
at its Santa Rita Project at this time, the NGOgehasontinued to stage occasional protests, inctutin
one instance shutting down a much-needed eye elain loeing co-sponsored by the Company. The
Company believes the tactics being used by the N@&@k their preclusion o the Companies social
benefits programs are not only failing to garneralosupport for their anti-mining agenda, the pstite
appear to be cementing negative local public opinggarding the NGOs, while support for the Company
and its exploration and social plans remains stigingee alsoPacific Rim Social and Environmental
Policy (C-59);Uncertain Future Mining Favors ResidenE. DIARIO DE HOY (4 September 2006):

Employees are hoping to keep their jobs. It idgrtlomly source of
employment.This is the main reason why 76 employees of PaBiin
and 16 employees of Triada SA hope that the MwisfrEnvironment
and Natural Resources (MARN) will soon authorizenimg exploitation
projects in the country. For them, the existencéhebe companies has
represented secure, stable, and well-paid jdbeny who work there
earn 10 times or more what they would get in adpuce.... [Ediz]
Torres, from canton Los Jobas, strongly criticites non-governmental
organizations that oppose the State giving apprémakhe mining of
metals. His opinion, like many others, is that tisismore for political
than technical reasorifemphasis added) (C-265).

Press Release, Surface Trenching at Santa RifacPReveals high Grade Gold Over Wide Vein
Widths, dated 23 January 2008 (C-423).

612

611

Press Release, Surface Trenching at Santa RifecPReveals high Grade Gold Over Wide Vein
Widths, dated 23 January 2008 (“Pacific Rim regerdsumed limited exploration work at the SantaRit
project following its voluntary suspension of wdHere in late 2006, when Santa Rita became thettarg

(continued...)
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until July 2008, when all drilling activity was sended following President Saca’s
announcement of theée factomining ban, discussed below smubsectionl .*** Following that
time, exploration expenditures at the Project wienged to amounts necessary to maintain the
Santa Rita Exploration License in good standifigin July 2009, the Santa Rita Exploration
License expired®> and was immediately re-applied for by PRES’s sistanpany, DOREX!®

To date, no administrative decision has been megigrding the pending application.

(continued)

of intermittent anti-mining protests led by a sm&ll Salvadoran Non-Governmental Organization
(“NGO" ) utilizing protestors imported from outsidee Santa Rita area ... In recent months a marked
decrease in protest activity at Santa Rita wasdh@@ensequently, the Company assessed little oisk t
resumption of limited exploration work and commeshtee trenching program reported on herein. Pacific
Rim intends to continue surface exploration at &&hta through the coming months.”) (C-423).

613 Press Release, Pacific Rim Suspends Furtheifgrith EI Salvador Until Mining Environmental
Permit Granted; Local Staffing Reduced, dated 2 2008 (C-262).

614 Pacific Rim Mining Corp., Projects: Santa RithSalvador (C-411).
615 Resolution, dated 16 July 2009 (R-22).
616 Santa Rita Application for Exploration Licensafetl 22 July 2009 (C-424)
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335. As explained throughout this submission, prior redtlient Saca’'s March 2008
announcement of theée factomining ban, Pac Rim had been led to understandgh&talvador
was interested in promoting a robust and respamsitdhing industry. The issuance of the Santa
Rita Exploration License and Drilling Environment@érmit by MINEC and MARN, which
occurred during the course of the Company’s ongeingnd more complex — ED Mining
Environmental Permit application, only bolsterecc Rim’s confidence in the Government’'s

continued support of the Companies’ investmenhe@ountry.

4, MARN'’s Review of the Pueblos, Guaco, and Huacuco iing
Environmental Permit Applications

336. As previously explained, Pac Rim followed a twoekatrategy in ElI Salvador:
on the one hand, the development of an underground and processing plant over the short
term; and on the other hand, an intensive explmmagrogram designed to provide long-term
growth?®'’

337. Pac Rim’s exploration team was very confident atheoextent of the system of
epithermal silver and gold veins located in the¥lrado Project area and knew that with
additional exploration, more veins could be incldide the mining plan, thereby considerably

extending the projected life of the El Dorado miAs.Ms. Colindres describes: “This would not

only be a benefit of the company but also to th@mainity and the country, bearing in mind the

617 Email from Tom Shrake, dated 13 April 2004 (“We avorking on two fronts, development and

exploration”) (C-364); Press Release, Pacific Rim Announc8852First Quarter Results, dated 8
September 2004 (“In July 2003, Pacific Rim adopdetivo-pronged strategy for El Dorado; to move
forward with development plans for the 585,000 @uktinita resource while at the same time continuing
to explore for additional resources on the prop8rtemphasis added) (C-354); Colindres Witness
Statement, para. 153.
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employment and social programs that would have degeloped in Cabafias and the income for
the Government at both national and municipal 1&%él

338. As noted above isubsectionF.1, in June 2005, Claimant, in consultation with
MINEC, had incorporated DOREX in order to acquhreee new exploration licenses that would
serve as a “buffer zone” around the newly-reduce®dtado Exploitation Concession arda.
These three Exploration Licenses were called “Hoagtf® “Pueblos” and “Guaco®™

339. For the same reasons that PRES had desired the rifilngd Environmental
Permit, DOREX deemed it prudent to obtain new Emvmental Permits before pursuing

operations authorized by the new Exploration Liesns

a. The Huacuco Drilling Environmental Permit

340. DOREX submitted the Environmental Form for the Huwax Drilling
Environmental Permit on 23 November 20650n 19 December, MARN issued the company
the Terms of Reference for the Ef3.

341. The EIS was submitted on 17 February 280But its analysis met with the

delays that typified MARN’s processing of Envirormte Permits. When more than two

618 Colindres Witness Statement, para. 153.

619 El Dorado Project Report for the Month Ending/g@il 2005 (C-290).
620 Resolution No. 205, dated 28 September 2005 (C-43

621 Resolution No. 211, dated 29 September 2005 (C-MBNEC Resolution No. 208, dated
September 29, 2005. (C-44).

622 Letter from Fred Earnest to Hugo Barrera, datedN@vember, 2005, enclosing Environmental

Form for mining exploration operations in the Explion License called Huacuco and attached
documents (C-183).

623 Letter from Francisco Perdomo Lino to Fred Earndeted 19 December, 2005, enclosing Terms

of Reference for Huacuco (C-184).
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months had passed since the submission of the,dulslyColindres wrote to Ms. Zaida Osorio
of MARN on 26 April 2006, in order to request heollaboration in streamlining the
aforementioned EIS?

342. Two weeks later DOREX received a letter from MARNI@ring the company to
proceed with the public consultation stdffeAs previously explained, this implied that theSEI
submitted by DOREX had been analyzed by MARN angetzeen issued a favorable Technical
Opinion®’

343. The public consultation period took place betwe@nMay and 2 June 2006,
following publication of the EIS announcements @ 19, and 20 Ma§??® No observation or
comment whatsoever was presented by the publinglthis period?® As Ms. Colindres notes,
the lack of public comment led Pac Rim to hope tin&t granting of the Huacuco Drilling
Environmental Permit was imminent, particularly swolering that the Technical Opinion on the

EIS would have been approved prior to the publitscdtation®®

(continued)

624 Letter of conduct of the EIS for mining explocatioperations in the Exploration License called

Huacuco, from Frederick Earnest to Minister of W&RN Hugo Barrera, dated 17 February, 2006. (C-
185).

625 Email from Ericka Colindres to Ing. Zaida Osodated 26 April 2006 (C-186).

626 Letter from Ing. Francisco Perdomo Lino to FrédeH. Earnest, dated 11 May 2006 (C-187).

627 Colindres Witness Statement, para. 159.

628 Seel etter from Ricardo Enrique Araujo to Franciscod®eno Lino, dated 22 May 2006 (C-188).
629 Monthly Report of the SPMA, June 2006, First Westause 7 (C-168).

630 Colindres Witness Statement, para. 1$€2Monthly Report of the SPMA, June 2006, Second
Week, clause 7 (recording that the Technical Repa#g being prepared) (C-168); Third Week, clause 4
(recording that the Technical Report would be rethdysame week) (C-168).
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344. However, the Huacuco Drilling Environmental Permés never issued. DOREX
was informed that the Huacuco environmental pemmgitbrocess was impeded by the cessation
of proceedings ordered by Minister Barrera in J2006%' As Ms. Colindres explains, “we
understood that this stoppage as ordered by Mmigderera with respect to mining projects was
later lifted between July and Augu$t? For this reason, on 20 September, Mr. Gehlenenmt
Minister Barrera, explaining “we have been inform#tht they are waiting for specific
instructions from you,” and requesting Minister Baa’s intervention, either by resolving the
request or by requesting DOREX to provide any imiation that might be missirtg’

345. Shortly thereafter, in a letter dated 9 Novembdd&MOREX was notified that
the Technical Opinion of the Huacuco EIS had bemorable and that DOREX should proceed
to remit the Environmental Performance BG&id.This Bond was remitted on 20 December
2006°%

346. As explained by Ms. Colindres, once the titleholdérthe project remits the
aforementioned Bond, the Minister of MARN need oislsue the Environmental Permit without

any further review of the background, since it mlerstood that the project has already been

631 Monthly Report of the SPMA, June 2006, Fourth Wesause 6 (C-168).

632 Colindres Witness Statement, para. 161; Monthdpd®t of the SPMA, August 2006, Second
Week, clause 6 (C-189).

633 Letter from William Gehlen to the Minister of tMARN Hugo Barrera, dated 20 September,
2006 (C-190).

634 Letter from Dra. Rosario Géchez Castro to Fre#teHume Earnest, dated 9 November , 2006

(C-191).

635 Letter from Ricardo Enrique Araujo to Dra. Roea@6chez Castro, dated 20 December, 2006

(C-191).
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studied and approved by MARN Technicians and psidesls expert on the subjét. Ms.
Colindres therefore went to MARN on 29 January 2007 inquire as to the status of the
Permit®*” She was informed that the Huacuco Drilling Enmireental Permit would be ready the
following week®®

347. Unfortunately, it is evident that the Huacuco Dmdj Environmental Permit
became mired in the same political quagmire thaeded the ED Mining Environmental Permit
process. As a result, DOREX was never able toyaaut the exploration operations that it had
planned for the Huacuco Exploration License &&ance DOREX had complied with the final
step of the MARN permitting process by remittinge tknvironmental Performance Bond,
MARN failed to take any further action and the Huwaw Exploration License expired without
the Environmental Permit ever being issued.

b. The Pueblos and Guaco Drilling Environmental
Permits

348. In the autumn of 2006, Pac Rim continued to beli¢vat the ED Mining
Environmental Permit application and the Huacucdliby Environmental Permit applications
were still moving forward (albeit slowly) throughARN.**° At this time, DOREX decided to
also apply for Exploration Environmental Permits the Guaco and Pueblos Exploration

Licenses. Ms. Colindres explains that while th&sgloration Licenses had been granted

636 Colindres Witness Statement, paras. 18-54.

637 Id., para. 163.
638 Id

639 SeeFour-Year Work Plan (48 months), Dorado Explorae®S.A. de C.V., Huacuco License, 5

June 2005 (C-194).
640 Seee.g, Monthly Report of the SPMA, August 2006, Sectvieek, clause 6 (C-189).
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contemporaneously with the Huacuco Exploration h$ss the exploration activities conducted
at Guaco and Pueblos up to that point (such asatigms of the area, mapping and sampling of
the surface, etc.), had not required an Environaiémpact Assessmefit.

349. On 10 October 2006, DOREX submitted the respediwaronmental Forms for
Guaco and Puebld¥. On 26 and 27 October 2006, MARN sent letters @sting DOREX to
prepare and submit EISs for the Guaco and PuebloBin® Environmental Permits,
respectively, and enclosing the Terms of Referemcerhich these had to be basé&d.

350. Based on the Terms of Reference delivered by MARRREX prepared the
EISs for the Guaco and Pueblos Drilling EnvironraéRermits, which were submitted on 7 and
17 August 2007, respectively, in full compliance af the requirements established by the

Environmental Law, the Environmental Regulatioms] MARN **

64l Colindres Witness Statement, para. 165.

642 Environmental Form for Mining Exploration in tlg&uaco Exploration License, submitted on

October 2006, via letter of conduct dated 9 Oat@®®6, from William Gehlen to the Minister of the
MARN Hugo Barrera (C-195); Environmental Form foirlihg Exploration in the Pueblos Exploration
License, submitted on 10 October 2006, via lettmonduct dated 9 October 2006, from William Gehlen
to the Minister of the MARN Hugo Barrera (C-195).

643 Letter from Ing. Zaida Osorio de Alfaro to WillimGehlen, dated 27 October 2006 (C-196);
Letter from Ing. Zaida Osorio de Alfaro to Willia@ehlen, dated 26 October 2006 (C-197).

644 Letter from William Gehlen to Ing. Francisco Pemb Lino, dated 7 August, 2007, enclosing

EIS for the Pueblos Mining Exploration Project; teetfrom William Gehlen to Ing. Francisco Perdomo
Lino, dated 17 August 2007 (enclosing the EIS far Proyecto de Exploracion Minera Guaco (Guaco
Mining Exploration Project)) (C-216).

169



351. With respect to the Guaco EIS, on 27 November 20@REX received a letter
containing a series of Technical Observations iredato the EIS that, in Ms. Colindres’
observation, left some doubt as to MARN’s truemtitens®*> As she explains:

from an analysis of these [observations] and minaifthe attitude
of the MARN with respect to the assessment of #&maining

requests,_it was obvious that these observatiombs tha sole
purpose of delaying the granting of the EnvironrakRermit The

complexity of the observations had no correlatioithwthe

straightforward nature of the mining exploratiom&r with the

type of observations made by the MARN when it assgshe
exploration projects relating to the El Dorado Maanhd EI Dorado
Sur, Santa Rita and Huacuco areas. In additiorctipadly all the

issues raised in the observations made by the MARMN already
been treated in the EIS. Finally, they attemptedi¥@ us just 20
days to respond to the observations, while, asave Been, it was
not the MARN'’s practice to set terms for the sulsiois of

responses by the titleholder as part of the Envir@mial Impact
Assessment proce&$

352. By virtue of this, on 4 December 2007, DOREX methwiMARN to clarify
MARN'’s observation$?” Mr. Gehlen responded to MARN’s Technical Obseosi on 8
February 2008

353. As Ms. Colindres observes that: “[tlhe delayingtitcemployed by the MARN

in issuing the observations relating to the Gua®a groject were even more obvious in that

645 Colindres Witness Statement, para. 168; Lettemfing. italo Andrés Flamenco Coérdova to

William Gehlen, dated 27 November 2007 (enclosireghhical Report to the Observations on the
Environmental Impact Study of the Guaco Mining Exption Project) (C-199).

646 Colindres Witness Statement, para. 168 (emphasisd).

647 Id., para. 169.

648 Letter from William Gehlen to Ing. Francisco Pamb Lino, dated 8 February 2008 (enclosing

Response Report to the Observations on the EnviotahImpact Study in Note MARN-DGA-EIS-
9521-1733-2007, dated 27 November 2007) (C-200).
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authority’s processing of the EIS of the projedatiag to the area known as Puebl&8.” In
effect, on 9 January 2008, MARN issued a serieBeghnical Observations that pointed toward
the need to prepare a new EY5.MARN further enclosed new Terms of Reference thete
very similar to the preceding on&s.

354. Despite MARN'’s unusual behavior, DOREX submittedeaponse, highlighting
in its letter that the previous EIS had alreadyradsed MARN’s Technical Observations and
stressing the need for MARN'’s technicians to \isé Project area in order to properly assess the
Companies’ operations and activities:

[tlhe EIS originally submitted contained a majorigf the
responses to the technical observations issuedhbyMARN,

which is why we consider it necessary that the rigxtans who
assess mining exploration projects visit our ingtans ... at any
time they find convenient, our doors are alwaysnofog youl...]

Mining exploration is a harmless activity both the environment
and for public health. A field visit to an activgpéoration project

is_indispensable for assisting an objective undedihg and
assessment of these operati®is

355. Moreover, DOREX stated as follows in the revise8:El

We have responded to the request made in Note MPRIGA-
EIS (9522-0030)/2008, remitted on January 9, 2@®8vhich you
requested a full EIS from us, in accordance witmgeof reference

649 Colindres Witness Statement, para. 170.

650 Letter from Arg. Ernesto Javier Figueroa RuizWhlliam T. Gehlen, dated 9 January 2008

(enclosing Observations on the Environmental Im&aty of the Pueblos Mining Exploration Project)
(C-201).

651 ColindresWitness Statement, para. 170.

652 Letter from William Gehlen to Francisco Perdotino, dated February 11, 2008, received

March 26, 2008 (enclosing EIS dated February 2@068tfaining responses to the observations remitted
by the MARN in Note MARN-DGGA-EIS (9522-0030)/2008ated 9 January 2008) (emphasis added)
(C-202); Colindres Witness Statement, para. 171.
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that are essentially the same as those that wersdssed during
the preparation of the EIS originally submitted

The EIS submitted here contains expanded informatial_ we are
certain that the explanations and expansions nmadedhout the
EIS will be intelligible to any who has made atdeane visit to a
mining exploration operation

We are extremely concerned that a full EIS has heenested
without any specific indication as to how the reporiginally
presented should be expandelbwever, we have done everything
possible to improve the content of the EIS submiitie August 7,
2007. The expansions and explanations have begrangc by
professional specialists in Geology and Environmleninpact
Assessment.

Finally, we would request that the EIS originallybsitted be
subject to a detailed review and comparison witht gubmitted
here, and that you reflect on the environmentat cbsusing so
much paper and ink®

356. Regarding the Companies’ invitation for MARN to ivithe Project area, Ms.
Colindres states, “[u]nfortunately, the MARN'’s Tedatians never accepted repeated invitations
from us to visit the company’s installations in erdo verify the nature of the work which it was
proposed to carry ouf™ She goes on to note that “[m]oreover, after tles@ntation of the new
EIS for the Pueblos project, the MARN never chanigedinreasonable and unjustified posture
with respect to the Environmental Impact Assessméntining operations®®®

357. On 1 July 2009, that is, one year and seven maftes DOREX had submitted

responses to MARN’s observations relating to theaddu Drilling Environmental Permit

653 EIS dated February 2008 (containing responsdhembservations remitted by the MARN in

note MARN-DGGA-EIS (9522-0030)/2008, dated 9 Jap&08) (emphasis added) (C-203).

654 Colindres Witness Statement, para. 173.

655 Id
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application and one year and three months afteD@BEX had presented MARN with a second
EIS relating to the Pueblos Drilling Environmerarmit application, MARN sent a letter to the
company requesting certification of both the Exatmm Licenses and the legal documentation
accrediting the ownership or possession of the @stdte on which the exploration operations
would be carried ouf?
358. Regarding MARN'’s untimely request, Ms. Colindresicodes:

Aside from being illegal in view of the fact thdtet Exploration

Licenses had already been accompanied (on presentit the

Environmental Form) and given that the legal docute®on

relating to the properties does not fall withingtsmpetence for the

granting of an Environmental Permit, this requeas Wegal given

that Article 33 of the [Environmental Regulatiora]thorizes the

MARN to formulate observations only once, and itymanly

formulate new observations should new issues appdile

attempting to resolve the first ones, which is dieaot the casé&’

359. As with Claimant’s other environmental permit apptions, Pac Rim again
concluded that the process was being impeded biyicablmachinations and not technical
concerns regarding the applicatidrfs.

5. Pac Rim Continues to Increase its Investment in EXpration
and Development Activities Through 2006 — 2007

360. Through 2006 and 2007 Pac Rim continued to invelibrs of dollars in project

generation and exploration activities in El Salvadall with the continued expectation and

656 Letter from Ing. Marcial Antonio Pineda Zamoraatlliam Thomas Gehlen, dated 24 June 2009
(C-204).
657 Colindres Witness Statement, para. 175.

658 Second Shrake Witness Statement, para. 139.
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understanding that El Salvador desired and supgphdoreign investment in and development of
its mining industry’>®
361. For instance, in February 2006, Pac Rim signedttelLef Intent to acquire an

interest in the Zamora gold Project, located 50 kamth of San Salvadd® Pac Rim’s
investment in the Zamora Project indicates the Gonigs’ understanding that Pac Rim and El
Salvador were engaged in a long-term, mutually beaé partnership to modernize El
Salvador’s mining industry:

Zamora is a new discovery that plays well into ewploration

strategy for El Salvador of acquiring high-qualifyid targets in an

important, previously underappreciated mineral.beltThese new

projects complement our advanced-stage El Doradd jpmject

by providing the Company with long term, organicowth
5

potentia

362. Based on the assurances Pac Rim had been givesribyy Salvadoran officials,
the Companies had been led to believe that the EDinyl Environmental Permit and
Exploitation Concession would be issued during 2006us, Pac Rim began to prepare for the
anticipated start of construction activities on BEldDorado mine. For example, in March 2006,
Mr. Earnest began the process of “pre-qualifyinghtcactors for the development of the

underground workings at the El Dorado Proféctin a letter Mr. Earnest sent to solicit a bid, he

659 Id., para. 122.

660 Pacific Rim Mining Corp., Projects: Zamora/Ce@olorado, El Salvador (C-425).

661 Press Release, Pacific Rim Mining Expands El &hiv Project Holdings with Acquisition of

Zamora Gold Project, dated 7 February 2006 (emphatiled) (C-245)xee alsdPress Release, Pacific
Rim Announces Fiscal 2006 Quarterly Results, dateMarch 2006 (C-428).

662 See, e.gletter from Fred Earnest to Underground Mining Gacipors, dated 1 March 2006 (C-
429).
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explained “At this time, Pacific Rim is in the finstages of obtaining the environmental permit
for the project. Included in Pacific Rim’'s comménts to the government and people of El
Salvador is the commitment to hire and train, ® tieximum extent possible, workers from the
project area. Pacific Rim is searching for contegt that are experienced in the safe and
efficient development of underground workings andcowhave the professional and
organizational capacity to train an inexperiencbt force.*®

363. In further preparation for the anticipated Explbda Concession, Pac Rim
expanded its management team in the summer of 200that the Companies’ could move
forward and develop the Project as soon as theolapbn Concession had been received. In
June 2006, Pete Neilans was hired to serve as PRKIfief Operating Officer (“COO™%"* As
COO, Mr. Neilans was to be responsible for overggéhe construction and operation of the El
Dorado gold mine. In August 2006, April Hashimbigan working as PRMC'’s Chief Financial
Officer (“CFQO”).*® Mr. Shrake confirms that these costly and higiperienced executives
were only hired because the Companies had beenedsBy Salvadoran Government officials
that the ED Mining Environmental Permit and Ex@aiwn Concession would be issued in the
near future:

We would not have hired Mr. Neilans and Ms. Hashorioad we

not had full confidence that PRES would soon rex¢ie permits
necessary to begin mineral extraction at El Dofdto.

663 Id

664 Press Release, Pete Neilans Joins Pacific Ri@has Operating Officer, dated 16 June 2006 (C-
302.

665 Press Release, April Hashimoto Joins Pacific Rliming as CFO, dated 8 August 2006 (C-303).

666 Second Shrake Witness Statement, para. 124.
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364. In September 2006, Pac Rim announced that it haplir@d an additional
exploration project, the Cerro Colorado Projectcdled approximately 50 km north of San
Salvador and 10 km west of the Zamora Proj8EtAs with the Zamora Project, the acquisition
of the Cerro Colorado Project further demonstrates Companies’ understanding that El
Salvador continued to desire and support a thrimingng industry:

Over the past year, Pacific Rim has been condu@mgtensive
reconnaissance-style project generation initiativethin El
Salvador_to capitalize on its unique geological Wwisaige and
continue to build its portfolio of high-quality gblprojects The
acquisition of the Cerro Colorado project is thesain this effort.
The Company is in the process of staking additiogiaund
between the Cerro Colorado and Zamora projectss Tdnige
package will cover what the Company believes t@ Isggnificant,
19+ kilometer gold-bearing epithermal system, $d@daon a
prolific gold belt on which numerous new millionusl ounce gold
systems have been discovereduding Glamis’ Marlin and Cerro
Blanco mines in Guatemala and the Company’s El @mdeposit
in El Salvadof®

365. While preparing for the various events that woulel ¢et in motion by the
approval of the Exploitation Concession, Pac Rimticmed to invest heavily in exploration
activities. Key developments in 2006 and 2007udel

. June 2006: Pac Rim published an NI 43-101 compliant
resource estimate for the El Dorado Project dematisty

the tremendous economic potential of Project. Hybls
from the estimate included:

667 Press Release, Pacific Rim Mining Acquires C&uwodorado Gold Project in El Salvador, dated

25 September 2006 (C-258); Pacific Rim Mining CpRrojects: Zamora/Cerro Colorado, El Salvador
(C-425).

668 Press Release, Pacific Rim Mining Acquires C&wodorado Gold Project in El Salvador, dated

25 September 2006 (emphasis added) (C-258).
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o Total measured and indicated resources and
proven and probable reserves at the El
Dorado project of 1,222,000 million gold
equivalent ounces, plus a further 115,000
gold equivalent inferred resource ounces;

o Indicated resources at the South Minita
deposit of 350,000 gold equivalent ounces
plus a further 77,000 gold equivalent
inferred resource ouncés.

. 25 July 2006 Pac Rim amended the June 2006 resource
estimate to incorporate inferred resources thatewer
estimated for the Nance Dulce deposit in the Elador
Project Are&/°

. September 2006 Pac Rim announced that it had
discovered two potential new resources, the Deepitdi
and Los Jobos veins within the El Dorado Projéct.

. November — December 20Q6Pac Rim continued to report
additional discoveries within the El Dorado Projama’’

. January — August 2007 Pac Rim continued exploration
drilling in order to expand the resource estimagd to

669 Press Release, El Dorado Measured & IndicatedlRes Reaches 1.2 Million Gold Equivalent

Ounces, dated 19 June 2006 (C-258e alsdP’ress Release, High Grade Gold Over SignificantthVid
Intersected at South Minita, dated 24 January A@3830); Press Release, South Minita Delineation
Drilling Yields Additional High Grade Gold; Updatddesource Calculation Initiated, dated 27 March
2006 (“Since discovering the South Minita gold nnalization over a year ago, we have been working
hard to delineate this complex deposit so that m@dcdemonstrate the upside economic benefit that
these gold ounces offer to the proposed El Doraihe.if) (C-256); Press Release, Latest South Minita
Drill Results Include Best Hole Drilled on ElI Do@@roject to Date, dated 1 May 2006 (C-255).

670 Press Release, El Dorado Resource Estimate bemteaith Addition of Nance Dulce Deposit,

dated 25 July 2006 (C-431).

671 Press Release, ElI Dorado Project Exploration libgil Confirms Extensions to Gold

Mineralization in Minita, dated 11 September 2006421).

672 Press Release, New Gold Zone Discovered at EAddoGold Project, dated 15 November 2006
(C-97); Press Release, Balsamo Discovery Contioe¥ield Bonanza Gold Grades; Drill Permit
Granted for South El Dorado Claim, dated 13 Deceribe6 (C-263).
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discover new gold zones within the El Dorado Progead
elsewheré?’

. August 2007 Pac Rim announced plans to perform an
updated resource estimate for the El Dorado Prdject
include the Balsalmo deposit that had been diseavér
late 2006

. January 2008 An updated resource estimate for the El
Dorado Project was completed in January 2008. lidjigts
of the 2008 resource estimate include:

o Total measured and indicated resources of
1,430,000 gold equivalent ounces, plus a
further 282,000 gold equivalent inferred
resource ounces.

o Indicated resources at the Balsamo deposit,
one of El Dorado’s newest discoveries, of
209,000 gold equivalent ounces plus a
further 80,000 gold equivalent inferred
resource ounces’

366. As Pac Rim’s public announcements demonstrateitib@tearly 2008, Pac Rim
remained enthusiastic about the its ability todbailsuccessful mine at the ElI Dorado Project and
openly discussed the Companies’ plans to invefstrther exploration projects:

Not all resources are created equaEl Dorado is particularly
exciting because the gold and silver resourcesntains are high

673 Press Release, Pacific Rim Announces 2007 YedrR&sults, dated 23 July 2007 (C-43®e
alsoPress Release, Pacific Rim Mining's High Grade &alks Gold Discovery Continues to Grow, dated
6 March 2007 (C-48); Press Release, Balsamo Goitt 2m Pacific Rim Mining’s El Dorado Project
Continues to Yield High Gold Grades and Take Shdated 10 April 2007 (C-49);Press Release, Pacific
Rim Mining’s Balsamo Gold Deposit Delineation NegyiCompletion; Another New Gold-Bearing Vein
Discovered, dated 2 August 2007 (C-50).

674 Press Release, Pacific Rim Mining’s Balsamo @o&posit Delineation Nearing Completion;

Another New Gold Bearing Vein Discovered, datedu@ést 2007 (C-49).
675
Id.
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grade and potentially low cost. We believe thessoueces
comprise the critical mass needed to build Cemakrica’s next
high grade gold mine.. we believe there are more ounces to find
in this part of the Central District that will bleet focus of ongoing
exploration for years to conié.

367. In his Witness Statement, Mr. Ristorcelli obsertresd the 2008 updated resource
estimate “represents an increase of 96% and 104%éasured and Indicated Resources for
gold and silver ounces, respectively; and 98% a#@Pd for Inferred Resources for gold and

silver ounces, respectively....Those increases ttefledous, dedicated and successful mineral

exploration work on the part of the CompaQ¥/

H. El Salvador’'s Demonstrated Support of the EI Doradd”roject and
Repeated Assurances That PRES Would Receive an Egjftation
Concession

368. As discussed at length isubsectionA, El Salvador has maintained laws and
regulations promoting and fostering metals miniggphvate parties in El Salvador for well over
100 years. More specifically, prior to Pac Rimmsestment in the country, El Salvador had a
demonstrated a commitment to ensuring the sucdabse &l Dorado Project, going so far as to
pass emergency legislation designed to protecintrestment of Claimant’s predecessor in the

El Dorado Project’®

676

Id. (emphasis added).

o7 Ristorcelli Witness Statement, para. 16 (emphasied).

678 Seediscussiorsuprain subsectionA.6 (El Salvador Takes Emergency Action and Amends its

Law in Order to Respond to the Needs of Foreigrestars in the El Dorado Projecfge alsdDayton
Press Release, Encouraging Results from El Doradtn®, dated 22 June 2000 (“Bill Myckatyn and
Robert Johansing, Project Manager of El Dorado, wigt the Vice President and with the Minister of
Economy of El Salvador in March 2000 and both @ffetheir support and encouragement for the
development of the El Dorado project by Daytpriemphasis added) (C-266); Memo from Robert

(continued...)
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369. EIl Salvador continued to encourage the developroéithe El Dorado Project
following the 2002 merger between Dayton and PRMG. detailed by Mr. Shrake in his First
and Second Witness Statements, through early 2088adoran officials were open in their
support and enthusiasm for the El Dorado Projedt\aarked to facilitate Pac Rim’s and El
Salvador’s shared goal of developing the El Donaaperty®”

370. For example, in August 2003, Mr. Earnest reporteat the then Minister of
Economy, Miguel Lacayo, was eager to see the Ea@mmine be developed and was already
thinking of how the Project might benefit Salvadoreompanies and suppli€f§. Minister
Lacayo also offered to intervene at the Cabinetlléy help the Companies resolve the delays
associated with MARN’s processing of the ED DriliEnvironmental Permit at that tirffe.

371. Likewise, and as described throughout the precedingsections of this
Memorial, Minister Lacayo’s successor, Yolanda desi@ia, continued to champion Pac Rim’s

cause and to worked to find constructive solutitmgjuestions as they arose lyter alia,

(continued)

Johansing to William Myckatyn, dated 21 Februar@@@“We have maintained a reasonably close
relationship with Gina [Navas] over the past 6 largeand her support is invaluable.”) (C-267).

679 First Shrake First Witness Statement, Sectia]IBecond Shrake Second Witness Statement,

Section VII.

680 Denver/El Dorado Trip Report from Fred EarnesTtm Shrake, dated 14 August 2003 (“The

meeting with the economic minister was very favi@abHe asked questions about what might be done
by the government to help El Salvadoran compangsl (individuals in Sensuntepeque) qualify as

suppliers to the mine.”) (C-272).

681 Id. (“[The Minister of Economy] offered us help invilonmental matters saying that at the level

of the cabinet he could help us with environmentgiister.”).
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facilitating the permitting process through MARX working with PRES to amend the area
requested in the original Concession ApplicaffSmnd proposing amendments to the Amended
Mining Law to clarify the confusion over that Law'surface ownership requiremefits.
Minister de Gavidia was aided in these efforts by. Mavas, of the Bureau of Mines, who was
publicly supportive of the development of the Pcognd frequently worked with the Companies

in order to attain that go&®

682 See e.g.Letter from Fred Earnest to Minister Yolanda Gavjdlated 19 July 2005 (C-139):
Second Shrake Witness Statement, para. 115; Eroaillfuis Medina to Tom Shrake, dated 9 May 2006
(C-407).

683 SeeDiscussiorsuprasubsectiorF.1.a

684 SeeDiscussiorsuprasubsectiorF.1.h.

685 See, e.g.letter from Gina Navas to Fred Earnest, dated 2§u&ti2004 (NOA Exh. 6); Email
from Fred Earnest to Luis Medina, dated 9 Decen#¥4 (C-281) (“In my conversation with Gina
Navas yesterday, she inquired about the statuseo&mvironmental approval. | told [her] that wealha
been maintaining a low profile and applying onlypt& pressure. She counseled that we should parsue
path of contact and pressure at the level of theidr. She informed me that she had personal
knowledge of other large EIS studies that had tagmoved in two months, but with a lot of pressiire
(emphasis added) (C-281); Email from Fred Earnesbina Navas de Hernandez, dated 25 November
2004 (C-393); Memo from Fred Earnest to Tom Shrdkéed 28 June 2005 (C-291); Memorandum from
Gina Navas de Hernandez to Eli Valle, dated 13 etapér 2005 (forwarding an internal draft of a
proposed reform to the Amended Mining Law to MINE@gal counsel and noting “I do not neglect to
inform you that the draft is urgent.”) (R-35); Ein&iom Fred Earnest to Lorena Aceto, dated 3
November 2005 (C-294); Jose Alberto Barre€anadian Firm Invests in Cabanas Gold Mire
DiAarRIO DE HOY (7 January 2005) (“The Director of the Bureau ah®4 said that that the exploitation of
minerals in areas like San Isidro is beneficialduse the condition of the land makes agricultuffecdit,
and_mining solves some of the problems of develaginéemphasis added) (C-394)pelieve that the
communities can benefit from developing a mMIEGISLATIVE OBSERVATORY (19 June 2006) (“The
ministry of Economy sees in mining exploitation tiassibility of development in the northern regafn
the country and cites job creation and constructbmoads. With the Mining Law in hand, Gina de
Hernandez, the Ministry’s Director of Hydrocarbarsd Mines, asserts that by granting an exploitation
permit, they are ensuring that production is cdrid@t in accordance with national legislation anel a
seeking to protect the environment and the pomuia) (C-395); Mining Exploitation: The Conflict
Over Gold LEGISLATIVE OBSERVATORY (19 June 2006) (“For its part, MINEC is resolutenimg-
exploitation in the northern region will provide agbreturns for the country in terms of economic and
social development. ... ‘In addition they have to @b% of income taxes ... Moreover, there is job

(continued...)
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372. Of even greater import, the EI Dorado Project Haddttention and support of the
highest levels of the Saca Administration, inclediboth President Saand Vice President
Escobaf® Regarding the considerable time that Vice Presidescobar devoted to the El
Dorado Project, Mr. Shrake notes: “[iJt was extdipary that the Vice President of El Salvador
took the time to meet with us — repeatedly — anghite me great confidence in our ability to
collaborate with El Salvador to build and operasuecessful mine at El Dorad&f®

373. Likewise, PROESA, the agency formed to facilitateefgn investment (and
which was headed by Vice President Escobar), peavaiipport and assistance to the Companies

throughout their investment in El Salvad®r.In particular, PROESA maintained close tabs on

(continued)

creation; roads and streets being opened up, dsfiste. Navas’, summing it up as follows: ‘I belietreat
the communities can benefit from developing a ninéC-395).

686 Email from Fred Earnest to Tom Shrake, dated dlarirary 2006 (“...the Minister of Economy
... confirmed that it is the president’s instructidngpresent the project [mining law reform] afteaidh

12" for reasons of election strategy, to not stir ppasition to the refornproject. She said that today
[Tuesday] she would be visiting the president totfp sign and have the initiative ready, The doents
have now been signed and are ready to be presentdek indicated dated. This demonstrates thaé ther
is no opposition on the part of the government toedauxiliary organizationy (emphasis added) (C-
295); Government Communications Summary, dated 4% BOO5 (“Fred Earnest has had one meeting
with the Vice President and has been introducettiédPresident of the Republic. Both have expressed
their support for the project and willingness téphes needed.”) (C-396).

687 See, e.gSecond Shrake Witness Statement, paras. 105, 138,115, 118-19, 129 (describing
various meetings and communications with Vice Flessi Escobar); First Shrake Witness Statement,
paras. 91-92. EIl Dorado Project Report for the tm@mding 31 August 2004 (C-280); Email from Tom
Shrake to Mark Klugmann, dated 18 May 2007 (C-3@)yernment Communications Summary, dated
12 May 2005 (“Fred Earnest has had one meetingtvélVice President and has been introduced to the
President of the Republic. Both have expressed shport for the project and willingness to hakp
needed.”) (C-396).

688

Second Shrake Witness Statement, para. 105.
689

See, e.g.,Government Communication Summary, dated 12 May52Q0®PROESA: The
government of El Salvador has established a foiorl&d promote foreign investment in the country ...
The board of directors of the foundation is chaibbgdhe Vice President of the Republic and incluthes

(continued...)
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Pac Rim’s progress through the MARN environmentaknptting processes, leveraging
connections with the President’s office, the Vieceditdent, and Ministry officials to successfully
facilitate the forward progress of the various eowimental permit applications by MARN'’s
ever-changing roster of bureaucrats.

374. Owing to the demonstrated support and assistantkest Salvadoran officials
and others, Claimant was confident that the Govenimwould ultimately issue its
environmental permits and Exploitation Concessiomtwithstanding the administrative
inefficiencies evident in MARN's processing of Gtant's environmental permitg.

375. Over the course of the Companies’ investment is&lador, however, the “top
down” nature of the decision-making process witlhie Saca Administration manifested itself.
This was not a cause for concern because Pac Rihbéan assured — repeatedly — that the
highest levels of the Administration were suppa@tof the El Dorado Project. Nevertheless, due

to the vertical nature evident in the Administratobureaucratic decision-making processes, the

(continued)

Ministers of Economy and MARN among the director$o-date, PROESA has been very helpful in
providing advice and contacts in the senior lee¢lhe government.) (C-396); Email from Lorena Axcet
to Fred Earnest, dated 25 July 2005 (C-283); Efmaih Lorena Aceto to Fred Earnest, dated 28 July
2005 (C-148); Email from Marjorie Chavez to Fredriest, dated 18 October 2005 (C-292); Email from
Lorena Aceto to Fred Earnest, dated 10 August Za0549); Email from Erwin Haas to Fred Earnest,
dated 28 February 2006 (C-159); Email from FrechEstrto Tom Shrake, dated 21 March 2006 (C-433);
Email from Fred Earnest to Lorena Aceto, dated Lgust 2005 (C-434).

69 Second Shrake Witness Statement, para. 133; RemitEl Salvador Country Environmental

Analysis: Improving Environmental Management to Aeks Trade Liberalization and Infrastructure
Expansion, Report No. 35226-SV, dated 20 March 28084 (Noting that MARN had “a backlog of
nearly 2,500 EIAs pending review, thereby delaytimg permitting process from the statutory 60 days t
up to two years in some cases.”) (C-282); USAID é&tept 86 (“The Minister of MARN has identified
two core weaknesses in El Salvador’s environmevaluation process. One weakness is that the DGMA
lacks sufficient technical expertise, especiallgargling water contamination. Consequently, the
environmental assessment process stifles and deges investments rather than contributing to their
financial success.”) (C-275).

183



Companies came to realize that many of the pengitiielays required intervention at a higher
level within the Administratio2* Thus, Pac Rim relied upon its many supporteriwithe
Administration to facilitate the forward momenturits various applications.

376. Recall that in December 2004, when faced with delay MARN’s Technical
staff, Mr. Earnest wrote a letter to Minister Baarg(per Ms. Navas’ recommendatidfy).
Following the receipt of that letter, Ms. Colindresho at the time worked for MARN,
remembers that Minister Barrera then pressured MARNchnicians to finish their review of
the EIS, which they had not yet begun to even mevie

To my knowledge no one in the MARN had started vatyi
working on the review until that time. Consequentlyegard it as
probable that the letter sent by Fred Earnest tadiér Barrera on
December 15, 2004, played an important part in acing the
processl can confirm that from January 2005 and until tinge |
left the MARN at the end of July that same yeamister Barrera

pressured the Technicians to hasten our revievhef& Dorado
E_lS.693

377. Several months later, in May 2005, following yeb#rer a turn-over of personnel
within MARN, Mr. Earnest again reached out to MiarsBarrera, requesting “that a new

coordinator for the assessment be appointed sodrthext priority be given to analyzing the

691 Email from Francisco R.R. de Sola to Fred Earrdetied 10 August 2005 (As Mr. Francisco de
Sola, a member of MARN'’s public advisory board add: “There is nothing to lose by talking up at the
top, as | insisted when you visited me. Pleasehesland introduce yourself, get your Presiderddme
down soon, and pay them a comprehensive courtdbwatciledio Ambient#) (emphasis added) (C-
284).

692 Letter sent by Fred Earnest to Hugo Barrera,ddafe December 2004 (C-426&ee alsdEmail
from Fred Earnest to Luis Medina, dated 9 Deceribéd (C-281).

693 Colindres Witness Statement, para. 74 (emphédsisd.
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revised responses to the observatidffs.’"Upon receipt of this letter, Minister Barrera imga
pressured the Technicians to move forward withpgmrenitting process:

It should be stated that on several occasions gluhia period in
which the Responses were being reviewed, | recebadld from
lvonne de Umanzor, assistant to Minister Barremae@ch of these
occasions she called to hasten my review of theaatSto ask me
when it would be finished Although | am unaware of the
circumstances that prompted these calls, | alwagd khe
impression that the Minister, together with persgnat the
Ministry of Economy, were anxious to push aheadchwiiie El
Dorado Project?

378. In August 2005, following Ms. Colindres’ departufom MARN and the
attendant delays that the change in personnel htpBgc Rim reached out to both PROESA and
Mr. de Sola (a member of MARN'’s Public Advisory Bdaand a supporter of the Project).
PROESA reached out to MARN, involving Vice PresidEacobar’s officé? while Mr. de Sola
reached out to MARN'’s Vice Minister, Michelle Gutiez®’ Given the intervention by
PROESA and Mr. de Sola — both on 10 August — Viceidter Gutierrez began to make
inquiries on PRES’s behalf within MARN, leaning tire Technicians to make progress on the

ED Mining Environmental Permit proce%s.

694 Letter from Fred Earnest to Hugo Barrera, datéthg 2005 (C-138).
695 Colindres Witness Statement, para. 83 (emphdsisd).
69% Email from Lorena Aceto to Fred Earnest, datedd@ust 2005 (C-149).

697 Id. (“[The Vice Minister] is aware of what is going @ut not the details. She is more or less on
the same wave length as | in thinking that possilgporance and fear, both prevalent at the lower
bureaucratic levels in MARN, may be holding up wivauld erstwhile be a pretty transparent process.”)
(C-284).

698 Email from Ericka Colindres to Fred Earnest, daté August 2005 (“I am sorry to have left the
El Dorado Mine Project unresolved. On Tuesday,ugust, | sent a memo to Mr. Francisco Perdomo,
copying Mr. Javier Figueroa, with my observatiomstbe Mine along with those of Mr. Jorge Palma,

(continued...)
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379. Pac Rim’'s other supporters within the Administratialso intervened on the
Companies’ behalf to help overcome the bureaucddiays within MARN®® For example,
former MINEC Minister Lacayo offered to urge hisucterpart at MARN to hasten the
processing of the ED Drilling Environmental Permibcess® Likewise, Minister de Gavidia
successfully intervened on several occasions tespre Minister Barrera and MARN to push
forward with their slow-moving review of the EISndeed, in May 2006, Minister de Gavidia
promised Mr. Shrake and Ms. McLeod-Seltzer that wheld meet with Minister Barrera to
facilitate progress on the ED Mining Environmen®armit and Claimant’'s other applications
being considered by at MARN at that tidie. A few days later, Minister de Gavidia reported
that she had “obtained the commitment from MARNt thva should receive a response for at
least one of the exploration licenses by the enthisf week.” And correspondingly, a few

days later, DOREX was informed that the explorapemmit for Huacuco had entered the public

(continued)

attaching Mateo Fuller's answers and stating these answers satisfactorily addressed my comments.
Sara Sandoval and Emperatriz Mayorga are satigfittdthe answers in volume IV; Mr. Sarmiento is
still pending. Today | sent an account or desitnipdf the entire project review process, requebiethe
Deputy Minister of MARN, and | expressed my profesal availability to support them.”) (C-147).

69 World Bank Report at xii (“Given the lack of pritization and the limited number of Ministry

staff assigned to review these reports, the Mipisis a current backlog of over 2,500 EIAs. This
situation is unsustainable and has substantialtivegaffects on economic activity and on the oJeral
competitiveness of the country.”) (C-282)

700 Denver/El Dorado Trip Report from Fred Earnestom Shrake, dated 14 August 2003 (C-272).

700 Id. ("[The Minister of Economy] offered us help inonmental matters saying that at the level

of the cabinet he could help us with environmentgister.”).

o Second Shrake Witness Statement, para. 115.

02 Email from Luis Medina to Tom Shrake, dated 9 N2&@6 (C-407).
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consultation stage of the Environmental Impact Assent?® and PRES received the
Environmental Permit for the Santa Rita Exploratidcense the following montf? Pac Rim
understood that the ED Mining Environmental Perapiplication was complex, and the first of
its kind, but the Companies viewed the forward pesg on its other applications as signs of
continued support by El Salvador.

380. Pac Rim’s supporters within the Saca Administraitso successfully intervened
on its behalf in July 2006, when Minister Barrerada a public statement opposing mining.
Following the immediate intervention of Vice Premitl Escobar, Minister Barrera retracted his
statement both publicly and in a personal convimsawith Mr. Shrake and Vice President
Escobar®™ Recall that Mr. Shrake later met with Vice PresidEscobar who assured him “ that
this will all work out for [PRES] and El Salvaddf®

381. In 2007, however, the ED Mining Environmental Pérprocess essentially
ground to a halt. Pac Rim came to realize that tlelay was likely the result of political
considerations and not technical concerns with ghamitting application®’” Mr. Shrake
explains:

As time passed and PRES'’s permits were still nattgd, | started
to have the feeling that there was opposition toimgj at a higher

03 Letter from Ing. Francisco Perdomo Lino to FrédeH. Earnest, dated 11 May 2006 (C-187).

o4 Technical Report on the Environmental Impact Asseent for the “Santa Rita Mining

Exploration Project,” dated 9 June 2006 (C-408).

05 A. Dimas and K. UrquillaHugo Barrera opens the door to minjri§. DIARIO DE Hoy (23 July

2006) (C-300); Second Shrake Witness Statemeraspf 7-20.

706 Email from Fred Earnest to Jose Mario, dated dlg 2006 (C-299); Second Shrake Witness
Statement, para. 119.

o7 Second Shrake Witness Statement, para. 128;dZeiwWitness Statement, para. 181.
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level within the Salvadoran Government that wasddipg our
permitting process._ However it seemed inconcee&vablme that
the entire mining industry would be proscribed.rtiéalarly after
El Salvador had gone through so much trouble tacteaalegal
regime designed to attract investment in the minindustry.
Moreover, | am not aware of another country inwueld that has
banned metallic minin§®

382. Although the environmental permitting delays appdarto be politically
motivated, throughout 2007, the Companies’ continteereceive assurances from the highest
levels of the Administration that the Project renemi an economic priority for the Saca
Administration and that the ED Mining Environmentérmit and Exploitation Concession
would soon be issued.

383. In May 2007, for example Mr. Shrake learned thaskRient Saca had requested
his participation in a pro-mining documentary fdralvador® He testifies: “I took this as a
positive step forward and believed that the SacaniAdstration would soon grant our permits. |
also continued to meet with Vice President Escollao continued to offer her support and
advice on how to move the Project forwaftf.”

384. Finally, in August 2007, Pac Rim was told that fheesident had personally
agreed to move forward on the El Dorado Project.Mr. Shrake believed that the El Dorado

Concession would soon be approved: “We were optimthat our environmental permit and

708 Second Shrake Witness Statement, para. 128 (eisptded).

09 Email from Barbara Henderson to Tom Shrake artie@ime McLeod-Seltzer, dated 3 May 2007
(C-305).

710 Shrake Second Witness Statement, para. 129; Email Tom Shrake to Mark Klugmann, dated

18 May 2007 (C-306).
L Email from Tom Shrake, dated 14 August 2007 ()30
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Concession would soon be issued and the Compamekl woon be able to begin constructing
and operating the El Dorado mine.”

385. Over the next several months, senior Administratifficials continued to assure
Pac Rim remained that the ED Mining Environmentinkt and Exploitation Concession would
soon be issued. For instance, in January 2008 Skiiake met with Guillermo Gallegos, who
was, at the time, the Majority Leader in Congress] had been part of a delegation that had
visited the Midas Mine in Nevada in November 20686.Mr. Gallegos assured Mr. Shrake that
MARN would soon issue the ED Mining Environmentariit.”* Mr. Shrake was thrilled to
hear this positive news and eager to move forwatid the Project. He explains: “Although we
had been frustrated by the many delays, at thenbeyg of 2008, we believed that the
Government would soon address our pending El Doexqioitation applications in accordance
with the established terms of El Salvador’'s Minargl Environmental Laws™

l. President Saca’s Announcement of thBe FactoBan on Metallic
Mining (2008)

386. Given the assurances that Claimant had receivenl @ver to its investment and
through the beginning of 2008, Claimant was undeckbly dismayed when, on 11 March

2008, President Saca was reported as making rertakaere widely interpreted as imposing a

nz First Shrake Witness Statement, para. 101.

3 Second Shrake Witness Statement, para. 132.

4 Id., para. 133.
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de factoban on metallic mining in El Salvador: “What | aaying is that, in principle, | am not
in favor of granting those permit$-”

387. As explained above, Claimant understood that it desling with a “top down”
political structure and was thus justifiably aladmehen the head of the Administration
announced that he was no longer in favor of mirfimigether for political reasons or otherwise).
In light of these remarks, the Companies interpréte reports of President Saca’s March 2008
statement as indicating that the Government was$ingilto abandon — and indeed, was
abandoning — its mining and environmental lawsthear sake of political expedience. Claimant
thus understood that the ED Mining Environmentainifeand Concession Application would
not move forward?®

388. On 14 April 2008, hoping to remedy the situatiory,. hrake wrote a letter to
President Saca, requesting a meeting with the d&netsiso that we can present the details of our
project and exchange the best possible solutiGhs.”

389. Ultimately, the U.S. Ambassador to El Salvador, &saT. Glazer, arranged for
Mr. Shrake to meet with President Saca in San 8alvan 25 June 2008. The meeting was
attended by President Saca; Mr. Shrake; Ambass&dazer; Mr. Donn-Allan Titus, the

Economic Counselor at the U.S. Embassy to El Salyadr. Carlos José Contreras Guerrero,

s President of El Salvador asks for caution regardimiming exploitation projectdNVERTIA (11

March 2008) (C-1).

716 First Shrake Witness Statement, para. 116.

nr Letter from Tom Shrake to President Elias AntdBaxa Gonzélez, dated 14 April 2008 (NOA
Exh. 8).
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who, as mentioned above, had become Minister of Bheironment in January 2007; and
Minister Yolanda de Gavidia, the Minister of theoBomy!*®

390. At this meeting, President Saca assured Mr. Shitakiehe was not opposed to
mining, but clarified that he was worried that isgupermits to PRES would cost his ARENA
party votes in the upcoming elections. PresideatStated that his Administration would issue
PRES both the ED Mining Environmental Permit angblBitation Concession for El Dorado in
April 2009, after the national elections schedul@dMarch 2009"° President Saca then told
Mr. Shrake that he should meet with Ministers Gererrand de Gavidia to find a solution that
would not hurt the ARENA party in the upcoming eieas’*

391. Later in the day on 25 June 2008, at President’Sada&ction, Mr. Shrake met
with Minister Guerrero. Although President Sacd haquested Minister de Gavidia to attend
this meeting as well, she did not appear, and mesidher position as Minister of the Economy

721

the next day: Mr. Shrake and Minister Guerrero were not ablectone to any sort of
agreement at this meetirfg.
392. Despite President Saca’s assertions to Mr. Shrakeea 25 June 2008 meeting

that he was in favor of mining — and his encourag@nfor Mr. Shrake to work with his

18 First Shrake Witness Statement, para. 119.

9 Second Shrake Witness Statement, para. 139.

720 Id., para. 139.

2l First Shrake Witness Statement, para. k@& alsoYolanda de Gavidia deja el Ministerio de

EconomiaELSALVADOR.COM (27 June 2008) (C-60).

22 First Shrake Witness Statement, para. 120.
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Ministers to find a satisfactory arrangement — ilegg Saca continued to make anti-mining
statements in publi¢?

393. Following these developments, Mr. Shrake no lorgdieved that ElI Salvador’s
officials (and in particular, President Saca) weealing with him in good faitff’ In the
meantime, the Companies’ financial situation cargth to deteriorate as a direct result of the
newly announcede factoban on metallic mining in El Salvador. On 29 ketyy 2008 — just
prior to President Saca’s reported comments in Magdeh — PRMC's stock had been trading at
approximately US$1.21 per share. By 30 June 2fi@Bshare price had fallen to US$0.80 — a
decline of more than 30%.

394. In July 2008 Pac Rim made the difficult decisiorstspend all drilling activity at
the El Dorado project® This decision was made in order to preserve dagitd substantially
reduce Pacific Rim’s El Salvador investment acjiwthile the ElI Dorado licensing issues
remain unresolved. The Companies were also fawedake the wrenching decision to lay off

over 200 employees in El Salvador at the end of 20D8%° In September 2008, Mr. Shrake

723 SeeSaca afirma que no concedera permisos de extraauidera (15 July 2008) (C-61). The

original Spanish text of the article reads: “Al sensultado sobre declaraciones de la empresaieasad
Pacific Rim, que podria iniciar un proceso de aafdtinternacional contra el Estado, Saca dijo‘fag
por hoy no daré ningun permiso para la mineriantras no se cumplan’ dos requisitos.”

24 First Shrake Witness Statement, para. 124.

% Press Release, Pacific Rim Suspends Furtheifgrith EI Salvador Until Mining Environmental

Permit Granted; Local Staffing Reduced, dated $§ 4008 (C-262).

726 Press Release, Pacific Rim Suspends Furtheirrith EI Salvador Until Mining Environmental

Permit Granted; Local Staffing Reduced, dated 8 2008 (C-262); Second Shrake Witness Statement,
para. 141.
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traveled to Vancouver to lay off employees in tbffice.””” Also in November 2008, PRMC
vacated the offices it had previously leased, anged into smaller office space in Vancouver,
which it shares with a number of other compari&sSince then, there have been further layoffs
in El Salvador, Canada, and the United States.

395. Since July 2008 Pac Rim has restricted its aatiwitat El Dorado to low-cost
surface exploration work, minor community and eonrmental initiatives, security, and non-
recurring expenditures related to reductions invagf and has not conduced any significant
exploration work to further advance the El Doradojéct.*°

396. Following several additional efforts to reach anicahble solution with the
Government, Claimant submitted a Notice of Intemier CAFTA Article 10.16 on 9 December
20087%

397. On 9 February 2009, President Saca was quote ipréss as stating:

While Elias Antonio Saca is in the Presidency, lienot grant a
single permit [for mining exploration], not evenvaenmental

permits, which are issued prior to [the Mining Eowvimental
Permits] being granted by the Ministry of the Ecaryo

* % % %

[Claimant is] about to file an international comptaand | would
like to reaffirm, | would prefer to pay the $90 huh than give

them a permit**

21 First Shrake Witness Statement, para. 126; Se8bmdke Withess Statement, para. 141; Press
Release, Pacific Rim Mining Announces Head Officgb@cks, dated 18 September 2008 (C-64).

728 First Shrake Witness Statement, para. 126.

29 Pacific Rim Mining Corp. Project Overview: El Zato (C-23).

730 First Shrake Witness Statement, paras. 127-28.
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398. Also, in February 2009, it was reported that themsklential candidate, Mr.
Mauricio Funes, agreed with tltee factoban on mining in an open letter styl&8ienvenido

Buen Pastor.”?

399. On 15 March 2009, Mr. Funes won the presidentiattens in El Salvador.
Following the elections, the Companies’ represargatagain reached out to both President Saca
and President-elect Funes to see if a negotialeti@ocould be reached

400. Unable to obtain such a solution, Claimant fileild eirbitration 30 April 2009.

[I. APPLICABLE LAW

401. The claims in this arbitration are brought undetidde 15 of the Investment Law

of El Salvador. Article 15 provides that:

In the case of disputes arising between foreigrestars and the
State, regarding their investment in El Salvadoe, ihvestors may
submit the dispute to: (a) the International CefdreSettlement of
Investment Disputes (ICSID), in order to settle thepute by
means of conciliation and arbitration, in accoraangith the
Convention on Settlement of Investment Disputes AgnStates
and Nationals of other States (ICSID Conventior{“...

402. As the text of the provision makes clear, Articiedoes not specify the source(s)

of the legal obligation(s) that must give rise ke t‘'disputes” submitted to ICSID arbitration

(continued)

78l SeeNotice of Arbitration, para. 78 (quotirfgresident of El Salvador asks for caution regarding
mining exploitation projectdNVERTIA (11 Mar. 2008) (emphasis added) (C-1)).
782 First Shrake Witness Statement, para 130;afio de esperaDIAROCOLATINO.COM (19 May

2010) (C-65).
33 First Shrake Witness Statement, para. 131.
734 Investment Law, art. 15 (CLA-4).
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there under. As long as such disputes are “reggitne investors’] investment in El Salvador,”
they may be submitted to ICSID jurisdiction.
403. Inturn, Article 42 of the ICSID Convention provil#hat:
The Tribunal shall decide a dispute in accordanitk such rules
of law as may be agreed by the parties. In the redesef such
agreement, the Tribunal shall apply the law of @entracting

State party to the dispute (including its rulestbe conflict of
laws) and such rules of international law as maggicable”>

404. In this case, the Parties have not agreed to thkcapon of any particular rules
of law and Article 15 of the Investment Law, whishthe instrument of consent to arbitration,
does not contain an applicable law clause. Thes,Tribunal should proceed under the second
sentence of ICSID Convention Article 42(1) by appdy “the law of the Contracting State party
to the dispute ... and such rules of internationalda may be applicable.”

405. The second sentence of Article 42(1) has giventasome debate in terms of its
precise application, but in principle it is non-tmwersial that: (1) both domestic and
international law may be applied by the Tribuna,ralevant, although international law will
prevail in the event of any inconsistency betwdentivo bodies of law; and (2) domestic law
must in any event provide the factual predicateni@ny of the claims at issue, particularly in
giving content to the rights and expectations thate destroyed by the Respondent’s illegal

conduct.

735 ICSID Convention, art. 42(1).
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A. Salvadoran Law as a Factual Predicate for the Claim

406. With regard to the second issue, the Claimant’btsigand expectations in this
case must be defined with reference to the domiegad framework that was in effect when it
invested in El Salvador, and to which its investteemere specifically subject. In this context,
the primary laws of relevance for the resolutiontlod present dispute are: (1) the Amended
Mining Law and the corresponding Amended Mining &agons, in accordance with which
PRES submitted its Concession Application; (2) Em@ironmental Law and the Environmental
Regulations, in accordance with which PRES and DR®Rioth submitted their various
environmental permit applications; (3) the Consiwu of EI Salvador, which “prevail[s] over all
laws and regulations?® and (4) certain well-accepted principles of adstiaitive law, which
gave further content to the duties of MINEC and MMRn processing the Enterprises’
applications. Claimant will address the applicatad these laws and principles 8ection 1V,
below.

B. The Investment Law as the Dispositive Law

407. In considering the application of ICSID Conventiarticle 42(1) with regard to
the dispositive law in this case, it is importaatihdicate from the outset that the rules of
treatment for investors and protection of theirgamby under the Salvadoran Investment Law are
specifically intended to be consistent with intd¢ior@al law. As explained iBection II.A of this
Memorial, the Investment Law was enacted in 1999pm@e of a series of legal reforms and

internationalization measures intended to “plug fdlvador] into the worldwide chain of

736 Constitution of the Republic of El Salvador, 846 (CLA-1).
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globalization,”’ modernize El Salvador's legal framework and makea imore attractive
destination for responsible foreign investment.this regard, the Statement of Purpose indicates
that the Investment Law was being proposed in neitiog of the fact that:

[W]ith the globalization of the world economy inetl1990s the
flow of foreign investment to third countries iscieasing,
requiring such countries to adopt legislation tpabvides their
investments the necessary legal certairggg{iridad juridicy

especially with regard to treatment for the estdnlient and
operation of the same. This circumstance has asec
competition among the different countries in théraation of
foreign capital, obliging them to adopt measured gllow them to
be more competitive®

408. More specifically, as Respondent pointed out atjtimesdictional phase of this

arbitration!* the Statement of Purpose indicates that the Imesst Law was intended to ensure

that the Salvadoran legal framework conformed ® rbquirements of_“the best international

practices in investmeritas considered in light of the numerous bilatéralestment treaties

which El Salvador had entered into with other caestduring the 1990s, as well as “the best

practices recognized at the international lews the ideal mechanisms for promoting

investment.°

409. This is also confirmed in the Preamble to the lbwesnt Law, which provides

that:

a7 1995 Mining Law Debates at 57 (C-274).

738 Letter of Presentation of the draft bill for artvéstment Law, issued by the Minister of Economy,

dated 2 June 1998, Statement of Purpose, Intrasu¢imphasis added) (RL-101).

739 Respondent’s Memorial on Objections to Jurisdigtpara. 370.

740 Letter of Presentation of the draft bill for arvéstment Law, issued by the Minister of Economy,

dated 2 June 1998, Statement of Purpose, Intrasu@imphasis added) (RL-101).
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In order to increase the level of foreign investmarthe country,
it is necessary to establish an appropriate legahéwork that
contains clear and precise rules, in accordande st practices
in this area, that enable us to compete internallipm an effort to
attract new investmenit:

410. Similarly, in setting out the reasoning behind #pecific investment protections
and guarantees established under the Investmentthavtatement of Purpose indicates that the
principles reflected in these measures are baseul ting notion that:

[W]ith regard to the treatment afforded to investtse[by the
State] this should be fair and equitgbi®n-discriminatory, and
without any limitations other than those establisimethe domestic
legal framework. In this regard, it is importard éexpressly
establish in the law the conditions of this treattpsuch that the
investor has clear and precise knowledge of thesrin which it
will _establish and carry out its investments, asll was the
guarantees to which it is entitléd

411. Thus, the purpose of the Investment Law makesdrdhat the law is intended to
reflect, and should be construed in light of, thest practices” in international investment law,
including: (i) the principle of fair and equitabteecatment; and (ii) the protection of foreign
investors’ legitimate expectations, particularlyb@sed upon the rules established in the existing
legal framework.

412. Notably, these latter principles — fair and equeatreatment and protection of
legitimate expectations — also go hand-in-hand withcardinal principle aseguridad juridica
(“legal certainty”), as enshrined in the Constitution of El Salvadord developed by the

relevant Salvadoran jurisprudence.

a Investment Law, Preamble, para. IV (CLA-4).

42 Letter of Presentation of the draft bill for arvéstment Law, issued by the Minister of Economy,
dated 2 June 1998, Principles of Protection and#@tiee (emphasis added) (RL-101).
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413. Indeed, the Constitution of El Salvador — alongsilevant international law and
practice — is necessarily of fundamental importamceonstruing and applying the protections
and guarantees provided to foreign investors uf@dévadoran law, and particularly under the
Investment Law. As the Constitution expressly aaties: “The principles, rights, and obligations
established by this Constitution shall not be alfely the laws that govern their exercise. The
Constitution shall prevail over all laws and regiglas....”*

414. The current Constitution of El Salvador was adopted983. As confirmed by
Professor Fermandois, an expert on Latin Americanstitutional law, the Salvadoran
Constitution, “establishes the three charactesstigost typically recognized by the legal
literature as belonging to a nation under the Rifileaw: separation of functions among national
agencies, recognition and protection of individughts of persons, and subjection of the
government — and of the exercise of sovereigntyeimeral — to the Constitution and the |a.”

415. In the following paragraphs, Claimant sets outdhkent principles established in
the Salvadoran Constitution and recognized in tibermational law of investment protection, in

conjunction with the specific provisions of the éstment Law.

1. Legality, Non-Arbitrariness and Proportionality in State
Action

416. Article 86 of the Salvadoran Constitution estaldshhe principle of legality, in

light of the constitutional structure of separatadrpowers. In accordance with that provision:

a3 Constitution, art. 246 (CLA-1).

a4 Expert Report of Arturo Fermandois, dated 21 Ma613 (Fermandois Expert Report), at

22 (citing GASSAGNE, Juan Carlos, Derecho Administrativo [AdministvatiLaw], Volume |, Seventh
Edition, Lexis Nexis, Buenos Aires, 2002, at 75~76)
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Article 86

Public power stems from the people. Governmenheige shall
exercise it independently in accordance with tlspeetive powers
and jurisdictions established by this Constitutemd the laws
The powers of the Government agencies may not legaked, but
said agencies shall collaborate among themselvigeiaxercise of
their public duties.

The fundamental branches of Government are theslatiyie, the
Executive, and the Judicial.

Governmentofficials are representatives of the people ande he
powers other than those expressly conferred on thethe law'*

417. Given that the actions of the Executive Branch @nedPresident of the Republic
more specifically are at issue in the present despgtie principle of legality established in Arécl
86 of the Constitution must also be viewed in caonjion with Articles 164 and 168, which

provide as follows:

Article 164

Any decrees, decisions, orders, or resolutionssduy officials of
the Executive Branch that exceed the powers estadliin this
Constitution shall be null and void and shall netdieyed, even if
issued with the intent of submitting them to thegistative
Assembly for approval.

Article 168
The President of the Republic is empowered andjedlito:

1 — Observe and enforce the Constitution, treakiess, and other
legal provisions

[..]

45 Constitution, art. 86 (emphasis added) (CLA-1). contrast, individuals have the right to do

anything the law does not expressly prohilit., art. 8. (CLA-1).
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8 — Sign, promulgate, and publish the laws and renthat they are
enforced

[.]

14 — Decree regulations necessary to facilitate ensure the
application of the laws he is responsible for ecifuy

20 — Exercise the other powers conferred upon lyita.”*°

418. As indicated in Article 168, the President is obtigto observe and enforce the
laws, to publish and ensure application of the |aavsl to exercise powers conferred upon him
by the laws. On the other hand, the President,thadExecutive Branch of Government in
general, is not empowered to make, interpret, anoemdpeal laws. Instead, these functions are
to be carried out exclusively by the legislativarmh of government,e., by theAsambled*’
Furthermore, in the event that the President oradhgr official within the Executive Branch of
Government were to attempt to make, interpret, @mnenrepeal a law through a decree,
decision, order, or resolution, such action would “bull and void under the Salvadoran
constitutional framework?®

419. Furthermore, it is important to point out that thenciple of legality applies
equally to all representatives of the Executive nBhg including in the specific context of
administrative proceedings. In this context, lg@gadntails the conferring of a specific authority

upon a government agent (which serves as a limitatpon the actions of that agerats, well as

746 Constitution, art. 164, 168 (CLA-1).
rar Id., arts. 121, 131.5, 142.
748 Id., art. 164 (emphasis added).
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a corresponding duty for the agent to carry out gwdhority in accordance with the terms of

I aw 749

As explained by the relevant Salvadoran doctrine:
The competency [conferred upon an administrativenag by the
law] is imperative and not optional; therefore, hgency must
exercise it Otherwise, it would fail in its duty. The compety is
irrevocable for the agency to which it is grantéderefore, it
constitutes a power/duty and not a subjective right

420. As explained further below, the duty that is impbs@on all agents of the public
administration to carry out the duties conferrecorughem by law is also given specific
application in the Constitution of El Salvador hretcontext of the rights to due process and to
petition and response.

421. With regard to the application of legality to thefection of individual rights, El
Salvador's Constitution falls within the same sbbiamanistic tradition that lies at the
foundation of most of the modern Latin American stitmtions”™ Thus, Article 1 provides that:

El Salvador recognizes the individual as the soarzk purpose of

the activity of the Government, which is organizegursuance of
justice, legal certainty, and the common good.

Consequently, the Government is obligated to gueearthe
inhabitants of the Republic the enjoyment of freaddealth,
culture, economic wellbeing, and social justite.

™ seeFermandois Expert Report at 44-45.

750 RICARDO MENA GUERRA, GENESIS DEL DERECHO ADMINISTRATIVO EN EL SALVADOR [THE

ORIGIN OF ADMINISTRATIVE LAW IN EL SALVADOR] 116 (2005) (emphasis added) (AF-18).

=1 SeeFermandois Expert Report at 19.

Constitution, art. 1 (emphasis added) (CLA-1).

752
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422. As Professor Fermandois highlights in his Expenpdre the principle of “legal
certainty” mentioned in Article 1 of the Constituti is a generally accepted principle of law
which, “requires a degree of stability from thedkgystem, so as to allow citizens to foresee the
consequences of their actions under the [aW.This conforms to the manner in which the
principle of legal certainty has been interpretgdtite Supreme Court of El Salvador, which
describes the principle in the following terms:

Legal certainty is, from the perspective of comsitnal law, the
condition resulting from the legal system's predweteation of the

boundaries of legality and illegality in the actsoaof individuals,

which implies a guarantee of the fundamental rigbfsthe

individual and a limitation on arbitrary action bye government.
It may manifest itself in two ways: first, as an jexive

requirement of structural and functional regulardly the legal

system through its rules and institutions; and,osd¢ in its

subjective aspect, as certainty of the lae, as a projection, in
personal situations, of objective certainty in thense that the
subjects of the law may determine their presentdaonh and

formulate expectations for future legal actions emdeasonable
standards of predictability*

423. Thus, legal certainty establishes a guarantee stgarbitrariness in State action,
both in light of the objective principles of sep#ra of powers and strict legality, as well in ligh
of the right enjoyed by subjects of law to, “deterentheir present conduct and formulate
expectations for future legal actions under reaslenatandards of predictability?®® As
indicated above, legal security in its subjectigpext is intimately related to the protection of

legitimate expectations as that concept has beeela®ed under international investment law.

753 SeeFermandois Expert Report at 25.

754 Supreme Court of El Salvador, Constitutional LRivision, Judgment in case No. 305-99 dated
19 March 2001 (emphasis added).
755 Id
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In addition, it is also linked to the guaranteeiagfaretroactivity in the law, which is specificall
recognized in Article 21 of the Constitutiéi.

424. Aside from enshrining legal security as a cardpraiciple, the Constitution of El
Salvador also circumscribes arbitrariness in Sdat®n through Article 3(1) of the Constitution,
which provides that: “All people are equal befdre taw. No restrictions may be imposed on the
enjoyment of civil rights based on nationality, eacsex, or religion” As Professor
Fermandois explains, the principle of equality Ive tLatin American constitutional order is
closely linked to the principles of non-arbitrasseand proportionality in State action:

In order to determine if equality before the law&sng violated, it
is necessary to also address the objective souygtiteblawmaker
when intervening in the fundamental right in quastiwhich must

be adequate, necessary, and toler&iiéts recipient, as indicated
by the most authoritative legal scholarship.

425. The foregoing constitutional principles — requiritigat all State actiowis-a-vis

individuals be strictly legal, non-arbitrary andoportional— must inform the standards of

756 Constitution, art. 21 (“Laws shall not have aoattive effect, except in matters of public order

and in criminal matters when the new law is favteab the offender. [ ] The Supreme Court of Jestic
shall always have the authority to determine, itoadance with its jurisdiction, whether a law ipublic
order law or not.”).

As Professor Fermandois explains, application & general principle of non-retroactivity
within the context of the modern Rule of Law™ t&ils that a law may only be applied retroactively
when such application would be to the benefit ef affected individual.SeeFermandois Expert Report
at 31-32 (quoting €SAR LANDA ARROYO, TRIBUNAL CONSTITUCIONAL Y ESTADO DEMOCRATICO
[CONSTITUTIONAL COURT AND DEMOCRATIC STATE] 786-87 (&' ed., 2007).

57 Constitution, art. 3(1) (CLA-1).

758

Fermandois Expert Report at 31 (citing Tomas RarRérnandezDe la Arbitrariedad del
Legislador. Una critica de la jurisprudencia corstional [On the Arbitrariness of the Lawmaker. A
Critique of Constitutional JurisprudenceRIEORIAL CIVITAS 34,42 (1988) at 34, 42)see generallat
29-31.
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treatment set out in the Investment Law, and paerity Articles 5 and 6 thereof. These articles

provide that:

Article 5

Foreign investors and the commercial companies hirchvthey

participate, shall enjoy the same rights and bentdwy the same
responsibilities as local investors and partnesshipiith no

exceptions other than those established by law,nandnjustified

or discriminatory measures which may hinder thaldshment,
administration, use, usufruct, extension, sale bquaidation of

their investments, shall be applied to them.

Article 6

Any individual or legal entity, local or foreign,ay make any type
of investments in El Salvador, except those limibgdlaw, and
may not be subjected to discrimination or diffeendue to their
nationality, residence, race, sex or religion.

426. In addition, these rules must also be construddyim of the “best international
practice in investment protection,” and specifigatl light of the principles of fair and equitable
treatment and protection of legitimate expectatiods indicated above, these principles were
specifically highlighted in the Statement of Pumgpdasr the Investment Law; are consistent with
Salvadoran constitutional law and particularly gmmciple of legal certainty; and, in any event,

have supervening effect in the present arbitrapomsuant to Article 42(1) of the ICSID

Convention’®®

59 Seeletter of Presentation of the draft bill for an éstment Law, issued by the Minister of

Economy, 2 June 1998, Statement of Purpose, at-ILQR); ICSID Convention, art. 42(1).
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2. The Principle of Economic Freedom

427. Chapter V of the Constitution establishes the EounoOrder of El Salvador,
which includes a guarantee of the right to privateperty, discussed below. More broadly, the
provisions of Chapter V establish that:

Article 101
The economic order shall answer primarily to piphes of social
justice that are conducive to ensuring that allabitants of the

country have an existence worthy of human beings.

The State shall encourage economic and social a@wvent
through increased production and productivity ahd tational
utilization of resources. For the same purposshal support the
different production sectors and defend consumetstests.

Avrticle 102

Economic freedom is guaranteed, provided that #&sdoot run
contrary to the interests of society.

The State shall encourage and protect private mgerwith due
regard to the conditions required to increase natiovealth and to
ensure that its benefits reach the greatest nuofbire country’s
inhabitants.
428. Thus, as Professor Fermandois confirms, the Catistit of El Salvador
guarantees the economic freedom of private padigggect to the limitations of public interest,
“in line with the prevailing tendency in Latin Aniea.””® Furthermore, it requires the State to

encourage and protect private enterprise, in lghits fundamental duty to provide for the

economic wellbeing of the population.

760 Fermandois Expert Report at 28.
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429.

Notably, this same principle underpins El Salvasl@nactment of the Investment

Law, as expressly indicated by the law’s Preamble:

430.

It is the obligation of the State to encourage ecoic and social
development through increases in production andymiivity;

One of the means of encouraging economic and social
development is through domestic and foreign investimas a
result of which resources can be directed at suddygtive
activities as are necessary to generate employar@htmaintain
sustained economic growth for the benefit of ak ttountry’s

inhabitants.. ®

Furthermore, it is also very much in line with therpose underlying the 1996

Mining Law, which aimed to establish a framewor&ttivould be convenient for investors in the

mining sector, in order to,_“create new job oppotties for Salvadorans, promoting the

Economic and Social Development of the regions liictv the minerals are found, allowing the

State to collect the revenues that are so necefgathe fulfillment of its objectives’®

431.

Notably, the Preamble to the Investment Law alseciigally highlights the

importance of attracting investment as a meansnbfiecing the technology, knowledge and

experience of the country relevant to the prodectetivities being undertaken, so that those

activities will be more competitive on the world rket:

It is also important to promote and encourage imest in
general; to attract foreign investment into thentop so that its
contributions of capital, technology, knowledged agxperience
can increase the efficiency and competitivenesbhade productive
activities to which the aforementioned resourcesdiected®

761

Investment Law, Preamble, paras. I-Il.

762 1996 Mining Law, Preamble, para. Ill (emphasidext) (CLA-210).

763

Investment Law, Preamble, para. Il (emphasiedii{CLA-4).
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432. Again, this is in line with the purpose underlyittge enactment of the 1996
Mining Law, which aimed to “promote exploration a@xploitation of mineral resources through

the application of modern technigues that allow imgkthe most of the mineral$® As

explained at length iBection II.A of this Memorial, El Salvador did not possessribke capital,
technology or experience to develop a competitiveing industry or to otherwise locate or
make use of its abundant mineral resources wittheugid of private foreign private investment.

433. Thus, the promotion of foreign investment in meétalninerals mining fit
squarely within the aims of the Investment Law #mel promotion of economic freedom in the
service of development:

3. Protection of the Right to Property

434. In addition to the general obligation of the Sttgoromote economic and social
development through the protection and promotionpafate enterprise, the Salvadoran
Constitution also specifically guarantees the righprivate property and prohibits the State from
interfering with that right except under certaimilied circumstances. The ownership and
disposal of private property, in its aspect as md&mental individual right, is established in
Articles 2 and 22 of the Constitution, which prawids follows:

Article 2

o4 1996 Mining Law, Preamble, para. Il (CLA-210).

765 In this regard, Article 7(b) of the Investmentw.apecifically recognizes that: “The subsoill

belongs to the State, which may grant concessionsité exploitatior’ thereby recognizing that
investment in the mining industry, while subjectaspecial legal regime, is otherwise covered lgy th
protections of the Investment Law. (emphasis add8dg alscConstitution, art. 103 (CLA-1).
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435.

Every person has the right to life, physical andahavell-being,
liberty, security, work, property and possessiomd ao be
protected in the conservation and defense of theesa

Article 22

Every person has the right to dispose freely of gnsperty in
accordance with the law. Property may be transfiein the form
determined by law. Wills may be freely made.

These basic principles of property protection aftected in Article 13 of the

Investment Law, in the following terms:

436.

Article 13

In conformity with the Constitution of the Republ@omestic and
foreign investors are guaranteed protection ofrtpedperty, and
the right to freely dispose of their assets.

Within the specific context of the Economic Ordédrtioe State, the individual

right to private property is recognized in the exttof its social function, in the following terms:

437.

Article 103

The right to private property is recognized andrgoteed in view
of its social function.

Likewise, intellectual and artistic property is alsecognized, for
the time and in the form determined by law.

The subsoil belongs to the State, which may grantessions for
its development.

As indicated in this provision, concessions for deeelopment of the subsoil are

for the development of State property. Indeedsthtesoil, as property in the public domagto

be exploited for the benefit of the nation as aleftbereby contributing in a very direct way to
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the economic development that is, “so necessarthéofulfillment of the [State’s] objectives®®
That is why, as previously indicated, the mininggdeof El Salvador have historically recognized
that mining is an economic activiily the public interest(“de utilidad publica).

438. As stipulated by Article 106 of the ConstitutiohetState may only deprive a
private party of its property rights, even on légastablished grounds of public interest, after
payment of fair compensation:

Article 106

Expropriation shall be admissible on the groundiegélly proven
public utility or social interest, after paymentfair compensation.

When expropriation is motivated by causes arisirgmf war,
public disaster or when its purpose is the supgdlywater or
electricity, or the construction of housing or higtys, roads or
public thoroughfares of any kind, compensation wilbt
necessarily be paid in advance.

When the amount of compensation to be paid for gmyp
expropriated pursuant to the previous paragraplssifigs it,

payment may be made in installments over a pehat ghall not
exceed fifteen years in total, and in such casesfplicable bank
interest shall be paid to the person whose propkay been
expropriated. Said payment shall be establishedsh.

Confiscation as a penalty or for any other reasomprohibited.
Authorities that contravene this rule shall ansateall times with
their persons and their properties for the harnsedu The statute
of limitations is not applicable to confiscated peaty.

439. The guarantee against expropriation without comgtems is also specifically

reflected in the Investment Law, which providesaows:

766 1996 Mining Law, Preamble, para. Ill (CLA-210).
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Article 8

According to the Constitution of the Republic, exmiation shall
proceed, due to legally established cause of putded or social
interest, following advance payment of fair indetyniWhen
expropriation is caused or arises by reason of puablic disaster,
or when required for the provision of water or élecenergy, or
the construction of housing or highways, streetsaamy type of
public roads, the indemnity may not be paid in adea When
justified by the amount of the indemnity, paymeraynbe made in
installments, in which case the corresponding bankinterest
shall be paid.

440. It is important to point out that while Article 1@ the Constitution and Article 8
of the Investment Law do not specifically stipuldit@t expropriatory measures must be non-
discriminatory, as well as necessary and reason@blachieve their legitimate ends, these
requirements are inherent in the Salvadoran cotistital order based on the right to equality, as
discussed above. Furthermore, any State measwekving a deprivation of property rights
must also be undertaken in accordance with dueepsoaf law, as discussed below.

4. Due Process and the Right to a Response

441. The Salvadoran Constitution safeguards the fundaheights of individuals
through the requirement of due process. This reqent is set out in Article 11 of the
Constitution, which provides as follows:

Article 11

No person may be deprived of the right to lifeetily, property
and ownership, nor of any other of their rightsthwut first having
been heard and defeated in a trial in accordantie thwe law; nor
may a person be tried twice for the same reason.

442. As confirmed by the Salvadoran Supreme Court,larlit ensures that:

...in order to be legally valid, the deprivation dafjhts must
necessarily be preceded by a process followed cooraance to
the law.” Such reference to the law does not mdwt tny
procedural violation necessarily implies a consibal violation,
but it does require adherence to the content ofrilet to a
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hearing. Some general aspects of such right inclbde are not
limited to: (a) that the person whose right is ddug be deprived
be granted due process, which may not necessarigpbcial, but
the one established for each case by the corresmpnd
constitutional provisions; (b) that such processibed before pre-
established entities, which in administrative casegans
processing before a competent authority; (c) thasemtial
procedural formalities be observed during the pedeggs; and (d)
that the decision be issued in accordance with lkexisting prior
to the event that motivated’

443. The guarantee of due process established in theti@dion of El Salvador is

specifically applicable in the context of admirggive proceedings, as recognized by the

Administrative Division of the Supreme Court. AtCourt confirms:

This Court holds that an administrative act is cosgal of a series
of (subjective, objective, and formal) elements chhimust be
present in proper form in order for the act to b&dv

[..]

The procedure is not merely a formalistic requiretntor the
establishment of the act; rather, it functions dsllaguarantee for
the concerned party since it provides him with dp@ortunity to
participate in its issuance and to object, if hedssires, to those
points on which he disagrees, by submitting anyd&awe he
deems relevant. This requirement is in accordanih our
constitutional framework, which provides that “nerpon may be
deprived of the right to life, liberty, property dipossession, or
any other right held by him, without a prior hearinnless he has
first been heard and defeated at trial in accorgavith law.”

[..]

Thus, it is clear that an administrative act canm®tproduced at
the will of the person vested with the office resgible for issuing
the act, thereby obviating adherence to a proceduork to the
constitutional guarantees. Rather, this person latedp must

767
13 October 1998 (emphasis added) (CLA-262).
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follow a specified procedure. As a necessary COresecg,

illegality arises when the act has been issuediataton of a

lawfully established procedure and, obviously, witea act has
been pronounced by completely and absolutely dspgnwith

any procedure, i.e., without observing the minimguarantees to
ensure the effectiveness and success of the adratiie decisions
and the rights of those concernétf.”

444. Also closely related to the guarantee of due paeshe deprivation of rights is
the right to petition and response. As establishedrticle 18 of the Constitution, this right
applies in all cases, regardless of the specifer@st at stake:

Article 18

Every person has the right to send written pet#jon a polite
manner, to the legally constituted authoritieshawe said petitions
resolved, and to be informed of the resolution.

445. In light of this specific provision, Professor Femdois confirms that, “in
principle, inaction of an authority in responseatpetition of an individual shall be inadmissible
under the Constitution, without prejudice to thadlees and procedural rules that the lawmaker
may develop in relation theret®® This is also confirmed by the Administrative Biin of the
Supreme Court of El Salvador, which has held that:

[T]he exercise of the right of petition entails therresponding

obligation of all government officials to respond meply to all

requests submitted to them. However, the aforemeed reply

cannot be limited to acknowledging receipt of tlegitpn; rather,
the respective authority has the obligation to w®the content of

768 Supreme Court of El Salvador, Administrative LBwision, Judgment in case no. 45 — V- 1996,

dated 31 October 199@mphasis addedTLA-266).

769 Fermandois Expert Report at 36.
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the request and to make a decision on it in acooelavith the
powers legally conferred on’it”®

5. Specific Rules Applicable to Administrative Procedues

446. Finally, Article 4 of the Investment Law establishéhe requirement for El
Salvador to provide foreign investors with “briefdasimple legal registration procedures’’.”
As Professor Fermandois affirms, this provisiomeds relevant principles of administrative law
accepted in El Salvador, including the principléficiality (requiring the administration “to
carry out,sua sponteall the procedures and formalities that may beesgary to render a final

decision”)?"

semi-formalism (requiring that administrative pedares not be employed “as an
obstacle course to be surmounted as a necessaieragnt for the rendering of a final decision,
but rather, as an organized channel capable ofagtesing the legality and correctness of this
decision with the utmost respect for the rightgafate parties”y;® and efficiency (requiring
that administrative procedures be conducted witlstandard of “celerity, simplicity and

economy”)’™

770 Supreme Court of El Salvador, Administrative LBivision, Judgment in case no. 404 — 2007,

dated 25 February 201@mphasis addedLA-265).

e Investment Law, art. 4.

2 Fermandois Expert Report at 47 (quoting Garcigmterria).

3 Id. at 49 (quoting Garcia de Enterria).

ra Id. at 50 (quoting Cassagne).
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V. THE RIGHTS AND EXPECTATIONS THAT ARE AT ISSUE IN TH IS
ARBITRATION

447. Before applying the dispositive rules of law sett @bove to Respondent’s
conduct in this case, it is important to define kbgal rights and legitimate expectati6n®f
which Claimant was deprived as a result of thatdoah This is particularly important given
that Respondent has already raised an issue & toature (or even existence) of Claimant’s
rights and expectations during the preliminary phas this case. Specifically, Respondent
alleges: (1) that it is clear from the plain tektSalvadoran law that, “there is no automatic right
to a concession” for an exploration license hottat successfully locates a mineable depdsit;
and (2) that in any event, PRES did not comply wiié “requirements under Salvadoran law
which must be satisfied before a company may seskimg exploitation concession’”

448. Thus, according to Respondent’s case, “even ifGbeernment of EI Salvador
were to approve the Environmental Impact Study graht the necessary Environmental
Permit [for the ElI Dorado Exploitation Concessiotlje undisputed facts show that PRES
would still not have any right to obtain the miniegploitation concession”

449. As Claimant indicated in response to these Preanyi®bjections,

PRES'’s right to a mining exploitation concessiorEbhDorado is

founded upon the following: (1) its undertaking rsfggant
exploration (and expense) at the El Dorado sitesyamt to its

s In this context, Claimant’'s legitimate expectaiospecifically relate to the domestic legal

framework and its application, although this ishaifit prejudice to other assurances received byRiac
in regard to its investment.

176 Preliminary Objections, para. 2.

77 Id

78 Preliminary Objections, para. 3.
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valid exploration licenses, and in full complianegth all the
pertinent requirements of Salvadoran law; (2) itscavery and
demonstration of the existence of mineable ore siepwvithin the
area covered by those licenses; and (3) its subnissf a
concession application to MINEC, as required by.{&Ww

450. Claimant further explained that, “when an applidavitio is an exploration license
holder] complies with the requirements of the Miraw, the Government has minimal (if any)
discretion to deny the concessidff.” Furthermore, PRES and DOREX “complied with a# th
requirements imposed on them under the Mining Lag is regulations, the Environmental
Law and its regulations, and all other applicaldev Ito obtain the requisite permits and
concessions’®

451. In addition, Claimant pointed out that, “PRC’s expmiation claim is hardly
limited to Respondent’s expropriation of its rigltsnferred by domestic law which, in any
event, go beyond solely the right to obtain an eitalion concession for EI Dorad&®
indicating that PRES was in any event, “denied ejtbe] right [to have its application

considered] — in violation of the due process mies to which it is entitled ..7*

e Response to Preliminary Objections, para. 130.

780

Id., para. 36.
781 Id., para. 41.
82 Id., para. 137.

83 Id., para. 134.
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452. Finally, Claimant recalled that its case againssg®adent was not based solely
on expropriation, but also on violation of its righo fair and equitable treatment and to non-
arbitrary and non-discriminatory treatméiit.

453. Although all of these arguments were put forwarddlation to the validity of
Claimant’s claims under CAFTA — which was the sabpd the Preliminary Objections phase of
these proceedings — they are nevertheless dirsgidlyant, among other arguments, to PRC’s
claims under the Investment Law. Since the Tribaparopriately did not attempt to determine
the exact content of Claimant’s rights and expemtat based on the limited information
available during the preliminary phase of procegslirClaimant will now address this issue by:

(A) Briefly summarizing the factual context within wh PRES
submitted its Concession Application in Decembed&0as this
bears directly upon Claimant’s expectations witgare to that
process and to the related environmental procesgding

(B) Confirming the nature of PRES’s legal right te tBxploitation
Concession as the holder of the El Dorado Norte ElnDorado
Sur Exploration Licenses in December 2004;

(C) Explaining the purpose and function of the amlan
requirements set out in Article 37 of the Amendedikg Law;

(D)  Confirming that PRES met the formal requiremestalelished in
Article 37(2)(d);

(E)  Confirming that PRES and DOREX met the formalregmenet
established in Article 37(2)(c);

(F Confirming that the formal requirement estdidid in Article
37(2)(b) did not apply to PRES and that, even itlid, PRES
complied with it.

784 Id., para. 139.

217



A. Relevant Factual Context

454. Before considering the relevant Salvadoran legamé&work, it is important to
briefly reemphasize some of the fundamental fabtaiaClaimant’s investment in El Salvador,
which Claimant has now finally had the chance toose for the Tribunal irSection Il of this
Memorial. These facts are critical to understagdiow a reasonable investor in PRC’s place
could or should have expected the laws of El Salw&al be interpreted and applied with regard
to its investments in the El Dorado Project.

» First, Pac Rim acquired its investment in El Salvadoradime when the
owner of the El Dorado Projedt, collaboration with multiple branches of the
Government of El Salvadowas undertaking urgent efforts to move the
Project to production, but lacked the funding argl@ration expertise to do
so, thus opening the door for Pac Rim’s particgratn the Project;

» Second Pac Rim embodied everything that El Salvador'soas over the
prior century-and-a-half — and particularly in tlgears leading up to the
investment — indicated that the Government wasrgrto attract: an investor
who would bring upfront capital, mineral exploraticand development,
experience, technology, and social and environnh@aasciousness to bear
upon the exploitation of a public resource, all iehproviding employment
and other development opportunities to an impoliedsand economically
stagnant rural community;

* Third, Pac Rim’s investment was received by the GoventrokEE| Salvador
exactly as one might expect in light of the factentoned above: the
company was welcomed by officials of the Governnarthe highest levels,
and enjoyed an excellent relationship with the Buref Mines,;

* Fourth, Pac Rim “walked the walk,” immediately rolling uis sleeves and
doing everything that the country's new mining, estment and
environmental regime aimed to achieve for El Satwadt commenced an
expensive and sophisticated diamond drilling prograentailing many
millions of dollars of investments annually; emplay hundreds of
Salvadorans and bringing to bear its proprietargvledge of the country’s
epithermal vein systems to expand the El Doradoureg and discover new
mineral resources in the country. Furthermorémninediately hired a local
Community Relations Manager and commenced a progrhmommunity
consultation about the Project; instituted adidirécy classes and other social
programs; and hired highly qualified internatiomaiperts to ensure that its
mine project would meet the highest environmentahdards — all while
commencing — and ultimately completing — the techihiand economic
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B.

455. As reiterated above, PRES submitted its ConcesAfplication in December
2004, fully confident that it would soon receive [ED Mining Environmental Permit and
Exploitation Concession, and would move the El dor&roject forward into production. The
factual context into which Pac Rim invested in BMVador — as well as the facts that transpired

between that time and the date of filing of the €xssion Application — provided a more than

studies that would enable it to finance the comsibn of the mine and rapidly
move the El Dorado Project into active productadhaccruing to the direct
benefit of the Government of El Salvador

Fifth, Pac Rim maintained an open, transparent andbocoléive relationship
with the relevant Salvadoran administrative ages)c@fering to provide
whatever information or training would assist thém better fulfill their
functions; working with them to reduce the sizdtsfapplied-for Concession
and obtain new exploration licenses that enablgd itontinue its resource
expansion efforts at the El Dorado site; repeatadiyting the relevant
technicians and bureaucrats to visit the compaop@rations; and meeting
numerous times with various MARN officials to answadl their specific
guestions about the proposed mine project. Indead,Rim maintained an
open-door policy with all the stakeholders in tHebigrado Project, including
the Government, the community, its Salvadoran eygas, and its public
shareholders, taking into account any concerns Wee expressed and
attempting to bring to fruition a “best case sca&iaProject for all the
interested parties;

Sixth in view of all the foregoing, Pac Rim filed iteo@cession Application
with MINEC in December 2004 with the reasonable arsthnding that the
application procedure was a formality: given thegdistory of Government
interest in development of the El Dorado Projectd ahe open working
relationship that prevailed between Pac Rim andBimeau of Mines, there
was simply no question that upon administrative ifation of the
substantive requirements of the law — which largalgsisted of verification
of the identified proven ore reserves and MARN'gnsoff on the
environmental viability of the Project — the Corglea would be granted.
Furthermore, Claimant had no reason to doubt MARI\s-off, either, since
the plans for the Project met the highest inteamati environmental standards
and,a fortiori, those established under Salvadoran law.

PRES’s Right to a Mining Concession under the Ameretl Mining
Law

reasonable basis for these expectations.
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456. In addition, however, the laws of El Salvador amwve PRES aight to the El
Dorado Exploitation Concession, upon demonstratingt it met the requirements of the
Amended Mining Law. This conclusion arises fro(h) the nature of mining rights under
Salvadoran lawy2) the relationship between mining exploration angl@tation under the
Amended Mining Law; and3) the regulated nature of the opposition and minateeview
procedures that are required before formalizatidhe concession.

1. Mining Rights under Salvadoran Law

457. As indicated above, the Constitution of El Salvadieclares that the subsoil of the
national territory is property of the State, whinly grant concessions for its U&e This entails
that subsoil mineral deposits are properties inpihiglic domain, intended for the benefit of all
the nation of El Salvador. In this regard, it isar that such exploitation results in taxes,
royalties and other direct revenues for the Staiathermore:

Mining in recent years has been the single mostaayo
component of many poorer countries’ total produetactivity.
Thus it has become potential source of both direct and indirect
incomes and a potential catalytic force for fasteerall economic
growth. In many countries, the mining and metaldustry can
and should be recognized as an important poteciatributor to
the critical policy objectives of both job creati@and poverty

reduction’®®

458. In this case, the historical record indicates Elabalvador has long been attuned
to the potential benefits of promoting a respomsgivate mining industry in the country. Thus,

in the 1881 Mining Code, El Salvador had alreadgl@dshed that no private party or company

785 Constitution, art 103 (CLA-1).

8/ williams Expert Statement at 4-5 (citing Interoatl Council on Mining & Metals, AE ROLE

OF MINING IN NATIONAL ECONOMIES(ICMM, OCTOBER2012),at 19, Exhibit JPW6).
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could impede another private party from undertakiniging works on its propertyf and that
neighboring landowners would be required to sedirthand when necessary for the benefit of

exploitation of the metal$® declaring that: “as mines are the property of 8tate, their

exploitation is for the public benefit..”"®®

459. Similarly, the Committee Report to the 1922 Mini@gde states the expectation
that: “as such an industry [as mining] begins te@tshape [it would] become one of the country’s
primary sources of wealti® The report further indicated that a private pavho had received a
mining right from the State, “cannot be allowedtd work the mine for several years,” since this

would “subject the Country to the loss arising frdma failure to exploit a natural resoufcé&

460. The 1922 Mining Code itself reiterated that: “thanimg industry is for the public
benefit (‘de utilidad publica); in consequence the owners of the mines haverighd to

expropriate .."*

And, as further explained by the Committee Repempropriation is
appropriate to enable mining activity in El Salvatlecause, “mining has a special interest in not
becoming bogged down in long legal proceedings ¢dhatpostpone their work indefinitely. The

State has a similar intere<t?

87 1881 Mining Code, art. 50 (CLA-208).
788 d., art. 60.

789 Id. (emphasis added).

790 1922 Mining Code, Committee Report, Introduct{@hA-207)
ot Id., Chapter VII (emphasis added).

7o d., art. 17.

93 1922 Mining Code, Committee Report, Chapters MK, X and XI (emphasis added) (CLA-
207).
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461. This longstanding recognition of mining by privaiarties as an activity in the
public interest was again made manifest at the wih&l Salvador's enactment of the 1996
Mining Law, when theAsambleaspecifically recognized the benefits that miningGabarias
would bring to economic diversification of the rwetn regiorn}* as well as recognizing
limitations on the country’s ability to effectivegxploit its own mineral wealtf?

462. Thus, the first fundamental premise underlying minrights in El Salvador is
that such rights are granted to private partieghey State;® with the purpose of providing a
public benefit. Furthermore, this benefit arisesnprily from the effective exploitation of the
mineral resource, which — notwithstanding all thikary benefits that arise from the industry
when managed under appropriate guidelines andalsntris the ultimate purpose of mining,
and the only reason why any rational entity und@ganvestments in that industry.

463. With this in mind, El Salvador has a long traditioinestablishing favorable rules
for mining investment: a proposition which requjredove all else, the provision of legal
security for the private party who stakes its ireent capital on the risky attempt of finding and
developing the mineral resources of the coufitryOne key element of this strategy was in El

Salvador’s early recognition that mineral rightydahe character of real property rights: thus,

94 See generallt996 Mining Law Debates (C-274).
795 Id

796 Seel881 Mining Code, arts. 15-16, 60 (CLA-208); 192ihing Code, arts. 12, 18 (CLA-207);
Amended Mining Law, arts. 2, 13 (CLA-5).

o7 SeeWilliams Expert Statement at 6-10.
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they are fully separable from the rights associatgd the surface overlying the relevant mineral
deposits’?® and they may be encumbered and transfénted vivos’®

464. Another aspect of this strategy was in El Salval@xpress authorization for
mining rights holders to demand such legal easesreamd expropriatory measures as necessary
for the rational development of the mineral reseanwithin their concession areds.

465. Finally, the most critical element of El Salvadotsstorical framework for
mining — indeed, the linchpin for any country’slabito attract investment in that industry — was
its clear and unequivocal recognition that the alisecer of a valuable mineral deposit has the
right to demand a concession from the State foe#poitation of that deposit. Indeed, as noted
above, the exploitation of the targeted minerabueses is the fundamental purpose of all mining
activity. It is only the expectation of a futurgpéoitation and use of such minerals that drives
investors — as it has driven them for centuriespssca wide range of legal, social, cultural and

historical frameworks — to contribute their timedazapital to the task of geological exploration

and mine planning in countries with stable govegrégstems$*

98 1881 Mining Code, arts. 47-48 (CLA-208); 1922 M Code, arts. 35, 40 (CLA-207);
Amended Mining Law, art. 10 (CLA-5).

799 1881 Mining Code, arts. 18, 47-49 (CLA-208); 19@iing Code, arts. 44, 52, 101 (CLA-207);
Amended Mining Law, arts. 10, 14 (CLA-5).

800 1881 Mining Code, arts. 26, 50, 60 (CLA-208); 292ining Code, arts. 29, 53, 54 (CLA-207) ;
Amended Mining Law, arts. 54, 56, 57 (CLA-5).

801 SeeGeorgius AgricolaDe Re Metallicaat 32 (Latin ed. 1556) (translated by Herbert Clark
Hoover and Lou Henry Hoover 1912) (Dover Publigagiolnc. 1950) (“Then, the miner should make
careful and thorough investigation concerning tive bf the locality, whether he be a just and gowuoh

or a tyrant, for the latter oppresses men by fofdeis authority, and seizes their possession iimsalf;

but the former governs justly and lawfully and ssnthe common good. The miner should not start
mining operations in a district which is oppresssda tyrant, but should carefully consider if ireth

(continued...)
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466. Thus, as provided by the 1881 Mining Code:

Article 26

Any person who discovers a new vein, stratum, mas&ed of any
other type containing metals or another of the sulees indicated
in Article 13 has the right to its concession, whshall be granted
to him by virtue of the corresponding application ...

467. Similarly, Article 29 of the 1922 Mining Code prohad:

Article 29

Any person who discovers a new vein, stratum, mased of any
of the substances listed in Article 12 has thetrighreceive a
concession,_which shall be granteéd him by virtue of the
corresponding application ....

468. These provisions of law do not leave room for dagbto the right of a discoverer
of a mineral deposit to receive the correspondingcession. As explained further in the
following subsections, it would be absurd to coasithat El Salvador intended to do away with
this right when it modernized its mining laws in989 with the express purpose of making the

legal framework “convenient for investors in thening sector...”®? Furthermore, the idea that

the right to a mining concession has somehow beeved from the Amended Mining Law is
not supported by either the text or the structdirie law, whether viewed on its own or in light
of its historical context.

2. The Relationship Between Exploration and Exploitatbn Under
the Amended Mining Law

(continued)

vicinity there is any other locality suitable foimmg and make up his mind if the overlord there be
friendly or inimical.”).

802 1996 Mining Law, Preamble, para. Ill (emphasidext) (CLA-210).
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469. As set out inSection II.A, above, the benefits afforded to mining investorder
the older Salvadoran Mining Codes, while substgnti@re nevertheless better suited for an
older era. Most notably, “the limited term and pe®f exploration rights ... were not adequate
for modern metals mining,” with all the up-frontviestment that it entaif§$® Thus, in the new
1996 Mining Law, El Salvador streamlined the lidagsprocess for minerals exploitation,
adopting a two-phase structure that is similar smynother modern mining la®, as well as
significantly extending the times allotted for extion and initial mine plannirf§?

470. The nature of the relationship between exploratights and exploitation rights
that is established under the 1996 Mining Law (@sd amended) is intended to provide
continuity between the two phases, and thereforenttance security of minerals title tenure.
This is clear from the following circumstances:

471. First, exploration rights under the Amended Mining Laswnstitute real property
rights of the titleholder. As provided in Articl®:

The mineral deposits that are referred to in thavlare real
property separate from that which forms the surtacetory ... in
consequence, the concession is a righeémand transferablmter
vivos with the previous authorization from the Ministhence, the

concession is susceptible to serve as guaranty iningn
operations®

472. Notably, the term “concession” as used in Article 5 not limited to the

“Exploitation Concession,” as the latter term igdisn later provisions of the law. Instead, it

803 Williams Expert Statement at 17.

804 Seeidat 11.
805 Seel1996 Mining Law, art. 19 (CLA-210%ee alsdVilliams Expert Statement at 18.
806 Amended Mining Law, art. 10 (emphasis added) (&)A
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includes also the “Exploration License,” which, esployed in the Amended Mining Law,
amounts to a “concession” within the general megniithat ternf”” Indeed, the title of Article
10 is general with regard to whether it refers tmplBration Licenses or Exploitation
Concessions, as it refers only to the type of naihéeposit in question, namely “metallic
minerals.” Thus, Article 10 is entitlediviinas Bienes Inmueblé¢'Mines [as] Real Property”),
with the term finas defined in Article 2 of the Amended Mining Law :a%Syacimientos
metalico$ or “metallic mineral deposits®®®

473. However, an Exploration License under the Amendedirld Law undoubtedly
confers rights in subsurface metallic mineral déppas is confirmed through reference to other
provisions of the Amended Mining Law. For exampAeticle 50 provides for registration of
encumbrances that lie on the “right to exploreerploit...”**° Obviously, it would not make
sense to include such a reference if the righkpdogation could not in fact be encumbered and,
in turn, it would make no sense to conceive ofgatras being subject to encumbrance if it did
not have the character of property.

474. Furthermore, the Amended Mining Law also requirée tregistration of

guaranties that have been constituted by the dikiigns of “Licenses an@oncessions..?*® The

807 In this regard, a “concession” is generally digtiished from a “license,” in the absence of other

specific definitions that may be assigned by lamcsas occurs in the Amended Mining Law with regard
to the “Exploration License” and the “Exploitati@oncession”), because whereas the latter only remov
prior conditions placed upon the exercise of atrigine former transfers an entirely new right te th
grantee.

808 Amended Mining Law, art. 2 (CLA-5).
809 Id., art. 50(a).
810 Id., art. 50(d) (emphasis added).
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term “guaranty” (garantid) is the same term that is found in Article 10toé Amended Mining
Law, where it is indicated that a “concession [foetallic minerals] is susceptible to serve as
guaranty in mining operation&'*

475. Thus, it is clear that the Exploration License i&ight in rem” as provided in
Article 10. Mr. Williams reaches the same condusin his Expert Statement, where he
indicates that: “the exploration License for metalininerals, as well as the exploitation
Concession for metallic minerals, constitutes d peaperty right in a mineral estate that is
distinct and separate from the real property righhe surface estaté"?

476. Secondthe object of the property rights conferred unither Exploration License
is the corresponding subsurface mineral depostsyithstanding that those deposits have not as
yet been located at the time the rights are coadlerr This is clear from Article 19 of the
Amended Mining Law, which provides that: “[t{jhe Baption License gives the Titleholder the
exclusive faculty to carry out mining activities, lbcalize the deposits of the mineral substances

for which the License has been granted, withinliimé&s of the area given and at an indefinite

depth..”®® That the License holder is being granted a riglihe subsoil — property of the State
— is therefore undeniable.

477. Third, the subsurface mineral deposits that are thecblge the Exploration
License are thsamesubsurface mineral deposits that, once locatechrbe the object of the

Exploitation Concession. This follows from thetlasntence of the first paragraph of Article 19,

81t Id., art. 10.
812 Williams Expert Statement at 28

813 Amended Mining Law, art. 19 (emphasis added) (&)A
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which indicates that the Exploration License, “atp@ants the exclusive right to request the

respective concessidim respect of the selfsame “deposits of minetddstances for which the

[License] has been granted®:” Thus, as Professor Fermandois confirms:
Legally speaking, the right [to the concessiorfjasn and from the
outset adds to the assets of the exploration leéodder by mere

operation of law, but its enforceability is depemidapon ... the
future and uncertain act of discovering mineraf€>...

478. Fourth, the rights and obligations relevant to Explonatiacense holders and
Exploitation Concession holders are set out indame chapter of the Amended Mining Law
(Chapter III). In this regard, the causes for smson, termination and cancellation of the rights
conferred under the two different concessions amctyy the samé?® as are the eligibility
requirements for obtaining the rights in quesfidnEven the obligations imposed during the two
different phases are extremely similar and diffielyas a function of the different nature of the
operational activity to be carried diit.All of this indicates that the transition from domation
to exploitation is intended to be seamless.

479. Notably, this is in contrast to the isolation ofpéoration and exploitation
activities in separate chapters under earliertitara of the Salvadoran mining la#/s. Indeed,

in the 1881 Mining Code, “exploration” was a langehregulated activity which did not require

814

Id. (emphasis added).

815 Fermandois Expert Report at 66-67.

816 Amended Mining Law, arts. 26-28.
817 Sedd., art. 9.
818 See id, arts. 22, 25.

819 Seel1881 Mining Code, Chapters IV-V and 85 (CLA-208%22 Mining Code, Chapters IV, X
(CLA-207).
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the granting of any right by the State, and whiah bt bear any specific relationship to the
eventual granting of a concessidh.The 1922 Mining Code represented a step forwaadhting
an administrative authorization to facilitate expkion and granting the holder of the
authorization the exclusive right to make a minidgim within the exploration aréi.
However, as previously indicated, the license avaa limited to 500 square metéfsand the
term of the license was limited to 60 days, extbleldy subsequent periods only up to a total of
one yeaf?® Furthermore, it was not necessary to obtain afoeation authorization to carry out
exploration work$? the beneficiary of the authorization was not uraiey specific obligations;
there was no recognition of a real property righfavor of the beneficiary; and there was no
direct transition from the exploration authorizatio the mining concession.

480. In this regard, the changes between the old Mil@nges and the 1996 Mining
Law, and as amended, are striking. Indeed, it aabe doubted in light of these changes —
specifically recognizing that an Exploration Licensonfers a right in the subsoil mineral estate
and directly linking that right to the rights comied under the Exploitation Concession — that the

major preoccupation of the 1996 mining law reforraswto increase the security of tenure

820 Seel881 Mining Code, arts. 24-25 (CLA-208).
821 1922 Mining Code, art. 27.4 (CLA-207).

822 Id., art. 27.4.

823 1922 Mining Code, art. 27.3 (CLA-207).

824 Id., art. 27.7.
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available to the holders of exploration rights, gistent with other contemporaneous mining law
reforms in the regioff>
481. Fifth, as Claimant has indicated in its previous subionssin this arbitration, the

actual transition from the exploration to the exaliton phase of development is expressly
described in Article 23 of the Amended Mining Laealearly marking the middle of the
continuum between the two activities regulated byag@er Ill. In accordance with this
provision:

Upon conclusion of exploration and verificationtbé existence of

economic mining potential in the authorized aréw, grant of a

Concession shall be requested for the exploitadiad utilization

of the minerals, which shall be confirmed by Ordethe Ministry

followed by the grant of a 30-year contract sigroedween the
826

Ministry and the Holder .%*

482. The language of Article 23 is mandatory. It statesequivocally that the
concession “shall be requested” by the Exploraticense holder, and that it “shall be verified”
by the Ministry. Mr. Williams, an international mng law expert and longtime consultant on
mining law reform in numerous countries around wald, concludes unequivocally in his
Expert Statement that, “Article 23 confers a suftsta right to the grant of a Concession upon
the conclusion of exploration work that resultstive verification or proof of the existence of
economic mining potentiaf*

483. Professor Fermandois, a specialist in Latin Americanstitutional law, has no

difficulty confirming this conclusion. According tProfessor Fermandois’ analysis:

825 SeeWilliams Expert Statement at 10-11.

826 Amended Mining Law, art. 23(CLA-5).
827 Williams Expert Statement at 29-30.
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From this article it is deduced that:

Once the exploration phase has concluded and ibepze
of economic mining potential at the authorized sge
confirmed, the production concession must be regdes

This must be verified through a Ministerial Resmlat

The holder of both of these concessions is the strakeis,
the party who conducted the exploration is thewhe will
be granted the production concession;

The legislature and the State have an interesthan t
successful production of the respective minerabdépand
thus, pursuant to Article 23 it is a mandatory issmuent
that the production concession be granted. Thixeause
it is not beneficial to the State for an alreadgcdvered
deposit not to be exploited; however, and this s
relevant here: it is also not beneficial for ithe exploited
by anyone other than the party who discover&d it

484. The consistent conclusions of these two legal égpare supported by the

declared public interest in mining in El Salvadand by the express purpose behind the 1996

mining law reform in that countryi.e.,, to make the mining sector more “convenient for

investors...?”® As Professor Fermandois confirms, this purposex@ressed in paragraph Il of

the Preamble to the 1996 Mining Law, “contains [@&ly the type of precedent to answer a

guestion of interpretation such as the one at htdwadl,is, the nature of the legal relationship that

the Mining Law gives to exploration vis-a-vis exjpddion.

1830

485. In addition, as Professor Fermandois indicates,rédeegnition of a mandatory

requirement for the granting of an exploitation @ession in Article 23 is also dictated by the

828

Fermandois Expert Report at 66 (emphasis added).

829 1996 Mining Law, Preamble (CLA-210).

830

Fermandois Expert Report at 63.
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rules of systematic and logical interpretation,aedog to which all provisions of a law must be
interpreted consistently and in harmony with eattheg and in a manner that is logical and
reasonablé® In this case, if Article 23 were to be interpretas allowing for the exercise of
discretion, the “exclusive right” conferred undetiéle 19 would be deprived of practical effect.
486. Furthermore, all the obligations assumed by thel&apon License holder under
Article 22, including its payment of fees and asption of substantial investment commitments,

would have been assumed without any legitimateecaungpurpose. Plainly, “[i]t would not be

reasonable, then, for an investor to provide fegearation services to the Government and then

later have its access to the subsequent produofiamhat it discovered banned, restricted or

made equivalent to that of a party who did not qenfany exploration whatsoever?

3. The Regulated Nature of the Opposition and Ministeal
Review Procedures That Are Required Before Formaliation
of the Concession

487. As explained in the preceding sections, the disgovend verification of
economic mining potential within the Explorationcense area is the touchstone for the
licensee’s right to transition from the explorationthe exploitation phase of development of the
relevant subsoil mineral deposits. Notably, Regeoh has never questioned (whether in this
arbitration or in any other context) that PRES westitleholder of the El Dorado Norte and Sur
Exploration Licenses, or that the company veritieel existence of mineral reserves establishing
the economic mining potential within the relevaicehse areas prior to filing its Concession

Application in December 2004. In any event, it Wabbe impossible for Respondent to make

831 Id. at 64.
832 |d
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such an allegation in light of the overabundancéofual evidence — both in the record of this
arbitration and in the public domain — demonstatihe extraordinary value of the mineral
reserves at the El Dorado Project, as uncoverazughr Pac Rim’s diligence, as well as its
significant contribution of capital, technology,daspecialized knowledge and experience.

488. Given that PRES has undoubtedly fulfilled the ofimdamental substantive
condition for the granting of a concession providedler Article 23 of the Amended Mining
Law, Respondent has attempted to call the comparghs to the concession into question by
instead focusing on the provisions set out in Gérapt of the law, entitled, “Procedure for the
Presentation of Applications and Attached Documénts particular, Respondent alleges: (i)
that the requirement of “solicitation of commentenfi interested parties” entails that the
outcome of the Concession Application process certain; and (ii) that the Minister ultimately
has discretion not to issue the Concession fooreasf “public interest,” among othe¥ts.

489. First, with regard to the objection procedure, vihis set out in Articles 40-41
of the Amended Mining Law, it would be erroneoustmceive of this procedure as a kind of
open forum in which any interested party may appeatymie the granting of an Exploitation
Concession under the terms of the law. As ProfeBsomandois explains: “the[] generic
grounds for harm [mentioned in Article 41] mustibeerpreted in accordance with the exclusive
right provided for in Article 19 and the compulsapguirement provided for in Article 23; thus
[...], it is not sufficient grounds to eliminate tle&clusive right, but rather is meant to serve as a

formal control of licenses and technical requiretaeari the applicant, in the exercise of the right

833 Preliminary Objections, para. 45.
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to petition, or to protect another type of righatths specifically recognized under the law and
that may potentially conflict with the exploitatig#?*

490. In this regard, the only apparent example of aladimfg right that might call the
granting of the concession into question would mexsting mining right previously granted to
another party. Indeed, as the Amended Mining Laakes clear, in line with its historical
predecessors, the holder of a mining concessionesaout activities in the service of the
public interest. Consequently, the concessiomairgjht in the exploitation of the State’s
mineral deposits prevails over conflicting privarimonial rights and interests. That is why
— as discussed further below — the titleholdehefrmining concession is authorized to demand
legal easements and, if strictly necessary, evemetuest expropriation of surface rights
holders whose interests will be affected by theingractivities.

491. Second, with regard to the issue of ministeriatigigon, the Minister simply
does not have discretion under the Amended Miniag hot to grant a mining concession to
an Exploration License holder who meets the requer@s of the law. In accordance with
Article 43, the Minister has a period of fifteenydaof receiving a concession application file
from the Bureau of Mines within which he may “requieeports and order such investigations
as he deems convenient” before deciding whetheridghagance of the relevamicuerdo
granting the concession would be appropriate offioThere is nothing about this provision

which suggests any measure of discretion on the gfathe Minister. To the contrary, the

834 Fermandois Expert Report at 67-68.

835 Amended Mining Law, art. 43 (CLA-5).
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purpose of the provision is plainly to afford thenlter an opportunity to verify that the
requirements for the concession have beerffhet.

492. Indeed, Respondent does not appear to rely upoicld4d3 of the Amended
Mining Law, so much as it relies upon Article 15tbé Amended Mining Regulations. This
regulation provides that:

The Licenses and Concessions that this Law refercreate a
juridical relationship between the State and th#eTHolders,
which brings with it mutual rights, obligations addties; to issue
them, the Direction, or the Ministry will take intwonsideration
amongst other factors, the national interest, timantial and

technical capacity of the applicant and the charatics of the
mining activities to be performéd.

493. Article 15 of the Amended Mining Regulations is g&n in that it refers to the
granting of any and all kinds of rights under the/| including rights to Exploration Licenses
and to Exploitation Concessions for non-metallimenals. Notably, Exploitation Concessions
for non-metallic minerals do not appear to be pdedeby any corresponding exploration
license under the terms of the Amended Mining B&wand therefore the granting of those

concessions, like the granting of Exploration Lises for metallic mineralslo not involve the

836 SeeWilliams Expert Statement at 36-37 (“Thus, wherigds appropriate for the Minister to have

the power to deny a mining Concession if the revavthe application documents and or the formal
objections raised after publication of notice oé tkame reveal that the application fails to meet th
requirements for the grant of the Concession ef@mple, if the application does not provide adegjua
evidence of the discovery of a mineral deposit weitbnomic mining potential - the Minister’s authri
under Article 43 must be read as being limitedetgitimate, objective, justifiable and nondiscretion
criteria established in the law, in light of theat right of the discoverer to an exploitation Gzswion
pursuant to Article 23 of the Amended 1995 MiniragaL”).

837

Reglamento de la Ley de Mineria, Decreto Ejecutim 68 19 July 1996, as amended by
Decreto Ejecutivo No. 4@f 20 June 2003 (“Amended Mining Regulations™}, &b (CLA-214).

838 CompareChapters Ill and IV of the Amended Mining Law (Ci4.
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adjudication of prior and acquired rights such &&tone established in Article 23 regard to
the Exploration License holder who applies to cohves License into a metallic minerals
Exploitation Concession.

494. Furthermore, applicants for Exploration Licensesd afor Exploitation
Concessions for non-metallic minerals will be satge to a first-time review of financial and
technical capacity, whereas the Exploration Licemsdder that acquires a right to a
Concession under Article 23 has already been reduip demonstrate its financial and
technical capacity in order to acquire and maintemights under the Exploration License. In
view of these considerations, it cannot be presuthed the considerations enumerated in
Article 15 are of equal relevance to the differeituations of applicants for the various
different types of mining rights.

495. On the other hand, Article 18 of the Amended Reguhs is the provision that
deals specifically with an application for an Expdtion Concession for metallic minerals. In
accordance with that provision, the key requirenterite reviewed by the Ministry is plainly
established in the first paragraph, which provithesd:

When an application for an Exploitation Concess®mequested
and an Exploration License preceded it, the dematish of the
mineral deposit that is referred to in Art. 23 bétLaw, will be
done with documents that are in accordance witratieal studies

and activities that were conducted during the tefrthe License
and the final report that is mentioned in the prasiArticle®**

496. This provision confirms that the key requiremenbeoreviewed by the Ministry

when evaluating an application to convert an Exation License into an Exploitation

839 Amended Mining Regulations, art. 18 (CLA-214).
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Concession is the demonstration of existence oingable mineral deposit. This is confirmed
by Professor Fermandois, who indicates that:

Although Article 15 of the cited regulations autizes the
Government agency, as a general rule, to consatemnal interest,
among other factors, in issuing licenses, this gemale is subject
to, limited by and secondary to the more specéit bf Article 18
thereof, which regulates the specific situationanf exploration
licensee who submits an application for productios discovered
mineral deposits;

In_fact, pursuant to the first two sections of Alei 18, it is
deduced that when there is an existing exploralioense, an
application for production is subject to only onesential
requirement:. demonstrate the existence of the mlirdEposit or
deposits referred to in Article 23 of the Miningvi,aThis primary
and sole requirement is consistent with the exetugight of
request provided for in Article 19 of the law?®.

C. The Purpose and Function of the Application Requirenents Set Out
in Article 37 of the Amended Mining Law

497. In addition to alleging that an Exploration Licers@der does not have any right
to convert its licenses to an Exploitation Cona@ssipon the discovery of a mineable deposit,
Respondent also alleges that PRES did not meetpbkication requirements for the concession
as established under Article 37 of the Amended Mjriiaw. Indeed, this issue was subject to
extensive debate during the Preliminary Objectjmase of the arbitration.

498. In revisiting this issue, it is important to cormidhe purpose of the application
requirements set out in Articles 36 and 37 of themeAdded Mining Law, in light of the
Exploration License holder’s right to conversion established in Article 23. In this regard,

Professor Fermandois concludes that:

840 Fermandois Expert Report at 64-65 (emphasis added
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499.

[T]he requirements of Articles 36 and 37 of the MgLaw for an
applicant of a production concession who discoveaenhineral
deposit ardormal requirements from a legal standpoint. In other
words,they seek only to confirm that the applicant satigés the
necessary technical, economic and legal conditiondo
undertake the production, and that such production will
include reasonable and standard environmental mitigtions.
Given that it is not a point of dispute in this eabat the only
substantive requirement has already been met bwpbécant —
the discovery of a mineral deposit — the degredhef State’s
discretionary authority is eliminated. Its powersaymonly be
exercised for the purpose of verifying that thealegeconomic,
geological and environmental background conditionake it
possible for the future concessionaire to carrysoptoduction that
is economically feasible, legally sound and acdaptan terms of
its environmental impacts. This discretional auitiyas minimal, it
is strictly limited to technical criteria and exdes any
consideration of the convenience of the produdtieeif [...]**

Again, Professor Fermandois’ conclusion is in kegpwith the principles of

logical and systematic interpretation of laws.tHis regard, it would be irrational to assume that

the application requirements established in Arti8le serve any function other than that of

ensuring that the applicant has verified the eristeof a mineable deposit of minerals; that he is

capable of mining it; and that he is capable ofingnt in a manner which does not cause undue

harm to third parties or to the environment.

500.

Furthermore, the formalistic nature of the requieais established in Article 37 is

confirmed by the structure of the Amended MiningM.aand particularly the fact that the

substantive rights and obligations associated vittploration Licenses and Exploitation

Concessions appear in a different chapter of theftam Article 37, which appears in the

841

Fermandois Expert Report at 65-66 (emphasis ddded
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chapter entitled, “Procedufer the Presentation of Applications and AttacBegtuments.®? In
this regard, the Amended Mining Law is very simitarthe predecessor Mining Codes of El
Salvador, which also set out the key requirememt &omining concession — the mineral
“discovery” — as well as the rights and obligatiafishe concession holders, in a different part of
the law from the “Forms of Applicatioff® and “Formalities for making a claim and processing
concession applicatiorf™

501. As these laws make clear, the purpose of the “fotesl associated with the
processing of a concession application was to endwat the applicant had located a mineable
deposit. Thus, after filing the application, thpplcant was required to “open a shaft or
otherwise drill a bore hole using modern methoad #gtlows for the existence of the substance
to be verified.*”® Thereafter, the relevant administrative authontypuld conduct an
investigation to make a record of the charactesstif the deposit, the type of mineral substances
it contained and, if possible to determine, theadg®*® Having completed this investigation, the
concession would be issu&d.

502. As discussed at length 8ection II.A of this Memorial, EI Salvador reformed the

regime established under the 1922 Mining Code i@861%pecifically in order to make that

842 Amended Mining Law, Chapter VI (emphasis add@1)A-5).
843 1881 Mining Code, Chapter XIII (CLA-208); 1922 itig Code, Chapter XVII (CLA-207).

844 1881 Mining Code Chapter XIV (CLA-208);see in particular arts. 79-82 (requiring a
demonstration of the existence of a mineable dépasd 83-90 (setting out a procedure of notifmati
and objection to the granting of the concessionrah@ior rights would be affected thereby); 1922
Mining Code, Chapter XVIII (CLA-207).

845 1922 Mining Code, art. 126 (CLA-207).
846 |d.
847 Id., arts. 123-27

239



regimemore convenient for mining investor3 hen, El Salvador reformed the regime again in
2001 to even further strengthen the security otiterfor Exploration License holders by: (1)
extending the term of exploration licend&s(2) modifying the requirement in Article 23 to
commence exploitation work within one year of signthe concession contrdét;(3) reducing
administrative discretion in setting applicatioque#ements™ and (4) adding the environmental
permit as an application requirement in order tthier facilitate compliance with Article Z3

503. In light of this trajectory, it is unreasonable assume that, by requiring that
certain documents be submitted with the Exploitattmncession application in the new Article
37, El Salvador intended to inject an administeatdiscretion into the procedure under the
Amended Mining Law that did not exist even undex tbutdated” laws that it replaced. To the
contrary, as set out below, the application requéets established in Article 37 have relevant
substantive antecedents in the Amended Mining L&ewed in light of these antecedents, and
as further supported by the principles of admiaiste law applicable to MINEC (and to
MARN) in its review of the Application, it is cledhat PRES has complied with each and every
one of the requirements for conversion of its Exgion Licenses to an Exploitation

Concession.

848 2001 Amendment, art. 8 (CLA-212).
849 Id., art. 11.

850 Id., art. 20.

851 |d.
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D. The Requirement of Article 37(2)(d): the TechnicalEconomic
Feasibility Study

504. During the previous phases of this arbitration, g®eslent questioned whether
PRES had complied with the requirement to subniifexhnical-Economic Feasibility Study,”
as required under Article 37(2)(d) of the Amendednikg Law. Respondent's primary
arguments in this regard appear to focus on tweesss(1l) that the Final Pre-Feasibility Study
(previously defined as théet Dorado PFS’) submitted by PRES did not meet the requirements
of Article 37(2)(d) because it was called a “Presibility Study” and not a “Feasibility Study”;
and (2) that the El Dorado PFS did not addresgeitienical and economic justifications for the
entire concession area being requested. In oaleedpond these issues, Claimant will first
identify the substantive antecedent for the requénat set out in Article 37(2)(d); and then
confirm that the alleged deficiencies identified Bgspondent have no impact on PRES’s
compliance with that requirement.

1. The Purpose of the Requirement

505. The substantive obligations specifically imposedtoa holder of an Exploitation
Concession are established in Articles 23 and 2®Wdad Mining Law. In accordance with
Article 25(a), the first obligation of the concessaire is to:

Exploit, rationally and sustainably, the depositdeposits which
are the object of the Concession; the technicaldgament of the

exploitation must be under the responsibility of pent
professionals in the mining industfy.

852 Amended Mining Law, art. 25(a) (CLA-5).
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506. Thus, the fundamental requirement for a mining essonaire to maintain its
rights is that it be capable of mining the relevdeposits in a rational and sustainable manner.
The importance of active production as a generdten#s also reflected in Article 23 of the
Amended Mining Law, which requires that the benafi of a concession contract for the
exploitation of metallic minerals, “begin the preg@ry work for deposit exploitation” within
one year from the effective date of the contf&ictThis term may be extended, in an event of
force majeurefor a maximum additional term of one year ofify.

507. In fact, the requirement for a concessionaire torgtly commence and maintain
its activities is reflective of a long tradition 8alvadoran mining law, the purpose of which has
been clearly stated as the need to avoid “the doiséng from the failure to exploit a natural
resource.®® Thus, Chapter VII of the 1881 Mining Cdtfeestablished the key requirement for
a mining concessionaire to engage in active praoludn order to attain recognition of its
mining rights by the Staf&’ This requirement was maintained and strength@n&hapter VII
of the 1922 Mining Cod&? which provided in Article 48 that a mining opecatiwould be
considered to have been abandoned under the foldpgiicumstances:

1. When six months have passed since the concessmawarded
and no preliminary work has been done at the mipiagperty on

83 1d,, art. 23.

854 Id

855 1922 Mining Code, Committee Report, Chapter GILA-207).
856 1881 Mining Code, arts. 40-46 (CLA-208).

857 Id., art. 40 (“No mine may be considered to be lggpiotected unless it has established jobs
with four operators directly employed in its expédion”).

858 1922 Mining Code, arts. 48-57 (CLA-207).
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the surface or wunderground that would show that the
concessionaire has the good faith intention to nfomeard with
mining the concession. Said six month period magXiended if
the interested party can provide justifiable graufolr requesting

an extension, prior to the end of the initial sienth period, or in
the event the competent authority deems it necgssagxtend it.
The extension may not exceed an additional six hsont

2. When mining work that had been underway haseeibeen
paralyzed for six months, or so severely reduced thcan no
longer rationally be considered in relation to ihgortance or
mineral richness of the mining property.

508. In turn, the consequence of abandonment of the miag that: “the mining
concession shall lapse and the rights acquiredrithdeconcession shall be lo&t?”

509. In the 1996 Mining Law, the requirement for a cawenaire to commence work
promptly was maintained in Article 23, in the fallmg terms:

If, within the period of one year, counted from ttigte that the
contract was signed, the Holder does not commeree t
exploitation works, the concession will be canagli®llowing the
summary procedure, except for reasons of Act of Godorce
majeure, classified by the Directorate, in whicke;aan additional
period will be granted that will not exceed onern/éa

510. As explained inSection II.A of this Memorial, Article 23 of the 1996 Mining
Law was modified in 2001, at the request of Day&ugh that the concessionaire could comply

with the requirement to commence work through “pregpory work,” rather than outright

861

production®® This amendment was complementary with the extensi the exploration license

859 Id., art. 53.
860 1996 Mining Law, art. 23 (CLA-210).
861 2001 Amendment, art. 11. (CLA-212).
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period from five years to eight yedféall in recognition of the fact that modern exptaa and
mine development require significant time, and thte time afforded for these activities is not
sufficient, mining investment will be discouragéd.

511. As Mr. Williams explains, modern mining law reforrhave generally increased
exploration and development times, in view of teguirements of the modern industry. On the
other hand, “indefinite extensions of exploratiazehses could lead to companies engaging in
speculation or ho[a]rding and tying up potentialpluable mineralized areas without engaging
in productive development. Thus, many countried Whanted to see mineral exploration result
in actual mine development sought a middle grotnad fengthened exploration license periods,
while still imposing limits intended to stimulatehet transition from exploration to
exploitation.®*

512. This is exactly what El Salvador was attemptingdowith the 1996 Mining Law;
however, when mining investors made it aware that‘middle ground” it had selected was not
long enough, it quickly acted to correct this byeexling the term for an additional three yeéts.
Notably, however, El Salvador did not entirely reiadhe term limits on exploration licenses,
nor did it eliminate the requirement for concesaiogs to commence activities promptly.

513. Again, this reflects El Salvador’s longstandinguds®n ensuring that its mineral

resources are effectively exploited, a focus teaalso clearly reflected in the requirement in

862 Id., art. 8.
863 SeeWilliams Expert Statement at 10
84 Id. at12.

865 Id. at 198.
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Article 23 of the Amended Mining Law for an Explton License holder to request an
Exploitation Concession upon discovery and veriftoa of economic mining potenti&i®
Indeed, as noted above, Article 23 imposesity on the Exploration License holder to apply for
the concession, just as much as it imposes a dutthe State to grant that concession. As
Professor Fermandois confirms, these interrelatgigésirespond to the fact that:

The legislature and the State have an interesheénsuccessful
exploitation of the respective mineral deposit, #ngs, pursuant to
Article 23 it is a mandatory requirement that thepleitation

concession be granted. This is because it is noéflogal to the
State for an already discovered deposit not to kpeloged:;

however, and this is what is relevant here: itl$® anot beneficial
for it to be exploited by anyone other than thetypawvho

discovered if®’

514. In addition to maintaining the requirement for tt@ncessionaire to engage in
active production, however, the 1996 Mining Lawgd @s amended, also incorporates the notion
that the exploitation of the mineral resource ninesaccomplished in a “rational and sustainable”
manner, and under the direction of competent psidesls®®® The requirement for “rational and
sustainable” exploitation set out in Article 25¢asponds to important considerations revolving
around the need to modernize the mining industrilirbalvador and to prevent wasteful or
outdated practices. These themes were activetyssed by thédsambleaat the time the 1996
Mining Law was enacted, and they are clearly rééiédn the terms of the new law. For

example, Article 26(b) of the Amended Mining Lawdicates that mining activities will be

806 Amended Mining Law, art. 23 (CLA-5).
867 Fermandois Expert Report at 65 (emphasis added).

868 Amended Mining Law, art. 25(a) (CLA-5).
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suspended if the concessionaire carries out itgitaes, “in a non-technical manner, propitiating
waste or generating ruinous practices with theuness.®*®

515. In view of all the foregoing, it is very clear th#dte application requirement
established in Article 37(2)(d) of the Amended MigiLaw — the requirement to present a
“Technical-Economic Feasibility Study” — is intemdeo ensure that the applicant for an
Exploitation Concession will be able to more fordvawith active production of the verified
mineral deposit, and to do so in a rational, effitj and technically competent manner.

516. In view of these considerations, Claimant will newplain why the El Dorado

PFS submitted by PRES plainly satisfied the reqoénet of Article 37(2)(d).

2. PRES’s Satisfaction of the Requirement

517. The EI Dorado PFS presented by PRES to the Burellines is in the record of
this arbitratiorf”® As can be easily observed in a review of thatuduwnt, it contains a
comprehensive assessment of the planned undergr&linborado mine and the related
processing facilities, tailings impoundment andeottomponents of the mine project, including
detailed engineering and technical designs andnpredry costing. Based on these detailed

plans, the ElI Dorado PFS concluded that the regonae of minerals processed through the El

869 Id., art. 26( c).
870 Seeg(C-9)
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Dorado plant and CCD circuit would [89.5%°2"* Furthermore, the operating costs for the
Project were irthe lowest quartildor gold mining projects on a worldwide ba¥is.

518. The El Dorado PFS also contained detailed inforomatin the Minita deposit, the
target of the mine plan. Studies of the Minita @& undertaken by Steven Ristorcelli, in his
capacity as the Principle Geologist for MDA, indexh an average gold grade of 11.3 gpt (grams
per tonne}® which he identifies as being very hitfh. Based on Mr. Ristorcelli studies of the
Minita deposit, SRK classified 535,586 0z. AUEql{hequivalent ounces) as “reserves” in the
El Dorado PFS’ As set out in the CIM definitions that were apglin the preparation of the

Study®”® and as further explained by Mr. Ristorcelli: “miak reserves are [by definition]

determined to be economically recoverable after @pplication of adequate information on

mining, processing, metallurgical, economic andceotielevant factors®”’

519. In other words, the El Dorado PFS demonstrated acoordance with the strict
NI 43-101 disclosure standards that were applicabté to the Qualified Persons that prepared
the El Dorado PFS, as well as to Pac Rim itsetfat the Minita deposit could be economically
mined using modern, efficient and technologicatiywsd methods. In fact, so compelling were

the results of the El Dorado PFS that Canaccord, ttp mining finance company in the

871 El Dorado PFS at vi, 113 (C-9).

872 Press Release, Low Operating Costs Cited in iP@sMinita Gold Deposit Pre-Feasibility;

Definition Drilling Continues at South Minita, dat@7 January 2005 (C-250).
873 El Dorado PFS at iv (C-9).

874 Ristorcelli Witness Statement, paras. 7-8.
875 El Dorado PFS at iv (C-9).

86 Id. at 201.

877 Ristorcelli Witness Statement, para. 22 (emphedited).
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business, was lining up to finance the El Doradajd®t based on the results of that Study. As
confirmed by Mr. Peter Brown: “I and my analysts @Ganaccord expressed to Catherine
[McCleod-Seltzer] and her team our interest on s@va&ccasions that we very much wanted to
be first in line to finance the El Dorado Projecthe initial two-year pre-production costs of
$50-100 million range would have had the marketl@ding Canaccord) fighting to do the
financing of the Project’™

520. In view of these straightforward facts, it is beglashoubt that Pac Rim satisfied
the requirement of Article 37(2)(d), which, as icatied aboveis intended to confirm that the
applicant has verified the existence of a minerapabit, and is capable of mining it using
rational and technologically-sound methods.

a. Feasibility vs. Pre-Feasibility

521. In light of the foregoing considerations, the fdbat the cover page of the
document reads, “Pre-Feasibility Study,” and noedsibility Study” — a fact seized upon by
Respondent during the Preliminary Objections pluddis proceeding - is simply irrelevant to
the determination of whether PRES met the requintrestablished by the Amended Mining
Law. As Claimant has explained on previous ocaesithe title “Pre-Feasibility Study” was
used out of an abundance of caution due to PRM@&dno comply with the NI 43-101
disclosure standards applicable in the context®fi.S. and Canadian public securities markets.

Notably, these standards are designed to protecintierests of unsophisticated investors in

878 Brown Witness Statement, para. 7.
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publicly-traded mining companies. They are notmuked to protect the interests of Pac Rim, of
private mining financiers, or of the Governmen&bSalvador.

522. On the other hand, the El Dorado PF&s in fact a feasibility studys that term is
generally understood bypining specialistsuch as the members of Pac Rim management that
were responsible for making the determination wietb proceed with the El Dorado Project, as
well as the Bureau of Mines personnel charged vethewing PRES’s Concession Application.
As explained by Mr. Ristorcelli, the El Dorado PW8s, “a type of feasibility study as that term
is generally understood by mining and governmentimgi specialists in the context of private

transactions.. ®°

Indeed, as Mr. Ristorcelli points out, the gehel&finition of a feasibility
study (as opposed to the definition that is undex$to apply in the specific context of N143-101
compliant public disclosure) is simply a “prelimigaengineering and economic stud[y] ... to
gather together the information that is required dodecision whether and how to proceed
further.”°

523. In this case, the El Dorado PFS submitted by PRE®ée Bureau of Mines

unquestionably demonstrated that the mine plan dvbel economically viable, and PRES was

879 Ristorcelli Withess Statement, para. 28 alsoPress Release, Pacific Rim Announces Fiscal

2007 Second Quarter Results, dated 15 Decembe2I5 (“Progress continues to be made on the
Company’s bankable feasibility study for the El Bdo Project that is currently underway.” Pac Rim
then clarified that completion of its feasibilityudy was solely for financing purposes: “The term
‘bankable’ in reference to feasibility study is ibefd as a comprehensive analysis of a project’s
economics and is used by the banking industryif@mnicing purposey (emphasis added) (C-427).

880

Ristorcelli Withess Statement, paras. 23 andgét{ng the ICTIONARY OF MINING, MINERAL,
AND RELATED TERMS and the SME’s MNERAL PROCESSINGHANDBOOK) (CLA-218).
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committed to moving forward with the plan on thaisis®®' In particular, the EI Dorado PFS
enabled the economic and engineering determinatlmatswere required to confirm substantial
“proven reserves” at the El Dorado site. As MistBicelli explains:

Once a comprehensive preliminary feasibility studgre-

feasibility) study has been done, and Proven an&mbable
mineral reserves are determined to exist, ther@ demonstrated
basis that the proponent of the mining project tdlable to carry
out an economically viable project. In the case¢hef EI Dorado
Project, these determinations were confirmed in Fngal Pre-
Feasibility Study in January 2005 ..., based on thgireering

design and mineral exploration carried out in 280d beforé®

524. Mr. Ristorcelli further confirms that: “a ‘high dege of confidence’ is required
for a designation of ‘proven mineral reserves’ vbhaze defined to be ‘economically viablé&®®
Indeed, as mentioned above, the ore grade of tingdvileposit was very high, and the costs for

the mine development were very low, on a compagabasis. Thus,_"a higher-confidence

881 Indeed, Pac Rim’s plan and ability to begin carddtng the El Dorado mine was not dependent

upon completion of a “feasibility study”, as evided by a March 2007 press release about the newly-
discovered Balsamo gold zone located near the Madgposit:

Balsamo has the potential to significantly incretts® high grade gold resource at El
Dorado and enhance the project's economic landscpe Company has therefore
deferred its El Dorado feasibility study in order realize the economic benefit of the
Balsamo deposit. The underground access tunnelthforEl Dorado mine] will take a

year and a half to complete, once [the exploitdtiggrmits are in_hand, providing the
Company ample time to determine the economic immpdcthe Balsamo deposit in

parallel with development.

Press Release, Pacific Rim Mining’s High Grade &als Gold Discovery Continues to Grow, dated 6

March 2007 (emphasis added).
882 Ristorcelli Witness Statement, para. 27.

883 Id., para 26.
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feasibility study would not be expected to matéyighange the size or grade of the reserves, or

the conclusions of the January 2005, Final Preib#iasStudy.”%®*

525. Finally, the issue of the title that was given be t'Final Pre-Feasibility Study”
must be considered in light of the principle of awistrative law known in El Salvador as semi-
formalism. According to the Administrative Divisi@f the Supreme Court of El Salvador:

This pertains to excusing or forgiving the citizevith respect to
the observance of certain non-essential formaliregqents, which
can sometimes be satisfied at a later time. Itiregua merciful
interpretation of specific formalities in the predeng, with the
citizen invoking the flexibility of the rules whethese benefit
him 2%

526. In accordance with this principle, the Bureau ofibg could not have rejected the
“Final Pre-Feasibility Study” merely based on iteet Rather, it should have viewed this as a
non-essential formal requirement, and focused @iuating whether or not the content of the
study met the requirements of the Amended Miningv llawhich it plainly did. In fact, as
Claimant has noted on prior occasions, the Buréadimes never raised any question about the

adequacy of the ElI Dorado PFS submitted by PRES after the commencement of this

arbitration.

884

Id., para. 28.

885 Supreme Court of El Salvador, Administrative LBwision, judgment in case No. 124-P-2001,

30 March 2004 (CLA-271).
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b. The Surface Area of the Concession Application uess
the Area of the Deposit Covered by the Final Pre-
Feasibility Study

527. The mine plan set out in the El Dorado PFS focusethe NI 43-101 compliant
mineral “reserves” that had been classified attime the Study was submitted. It therefore
included only a small portion of the very substaintesources at the Project, which were quickly
and continuously being expanded through Pac Riititgedt efforts®® MINEC was fully aware
that Claimant continued to conduct exploration\aii#is in order to expand the known resources
within the proposed Concession area

528. As explained above iSection II.F, following the January 2005 completion of the
El Dorado PFS, the Bureau of Mines determined ttatriginally applied-for Concession area
of 62 square kilometers was not justified by the Edrado PFS® Upon making this
determination, the Bureau of Mines entered intecuBsions with PRES to define a smaller area

over which PRE®ould be granted a Concessith.Working together, the Bureau of Mines and

PRES agreed to reduce the requested Concessiotod2Z5 square kilometets.

836 See discussion &ection II.F.3 (Pac Rim’s Continued Investment in Exploration iites) and

Section II.G.5 (Pac Rim Continues to Increase its Investmentjpldation and Development Activities
Through 2006 — 2007).

887 Respondent has previously confirmed that the ggemf the Technical-Economic Study is “to

allow the Ministry of Economy to properly evaluatdether ... PRES had provided justification, and
showed the technical and economic capacity, fodth&5 square kilometer area it was requestingiier
exploitation concessiohPreliminary Objection, para. 80 (emphasis added)

888

SeeEl Dorado Project Report for the Month Ending 2®&feary 2005 (“various conversations
have been held to discuss the surficial extenhefexploitation concession, but no decisions haenb
taken”) (C-397).

889 El Dorado Project Report for the Month Ending April 2005 (“an area agreeable to the

government and workable from our point of view baen defined.”) (C-397).

252



529. Respondent has previously characterized Claim&udiscession Application for a
12.75 square kilometer area as “arbitrary,” assgrti“the size of the concession cannot be set
arbitrarily by the applicant ... Article 24 of the Mg Law specifically requires that the size of
the concession correspond to the size of the nlimkposits to be mined and the technical
justifications submitted by the applicarit”

530. It is apparent here, that the Bureau of Mines -attyvely redefining the size of
the Concession — expressly recognized the exist@neeonomic mining potential in the newly-
delineated 12.75 square kilometer area, as vefiyethe EI Dorado PFS. There is thus nothing
arbitrary about the size of Claimant’s requesteddgssion.

E. The Requirement of Article 37(2)(c): the Environmeial Permit

1. The Purpose of the Requirement

531. Like the other application requirements in Arti8l&, the requirement to obtain an
environmental permit is associated with substantgirements in the Amended Mining Law.
Those requirements are set out in Article 17, wipidvides that:

Article 17

The exploration, exploitation of mines and quarrees well as the
processing of minerals, must be done accordingh¢otéchnical
and engineering requirements of mines, as well bhe t
internationally established norms, in such a marthat would
prevent, control, minimize and compensate the megatffects
than can be caused to people or the environmenhisnsense,
immediate and necessary measures must be takemotd ar
reduce said effects and compensate them by actioins

890 Reply to Preliminary Objections, para. 130
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rehabilitation or re-establishméfit.

532. As explained inSection II.A, above, the 1996 Mining Law already included a
substantive requirement for mining operations tocheried out in an economically viable
manner. In fact, the 1996 Mining Law and assodiatiéning Regulations required the applicant
for an Exploitation Concession to submit an El$as of its application, in accordance with the
guidelines provided to it for that purpose by thedau of Mine$?

533. In the 2001 Amendment to the law and regulatiolns,dubstantive requirements
of the 1996 Mining Law and the 1996 Mining Reguas with regard to environmental
protection were not altered. However, the compeefor preparing the guidelines for the EIS
and reviewing that study were transferred fromBleeau of Mines to MARN? in an effort to
“harmonize the two laws [the 1996 Mining Law ane tiew Environmental Law] for improved
implementation ***

534. According to the Environmental Law, the EIS is sitbed as part of a process,
known as Environmental Impact Assessment, whiclteggly culminates in the issuance of the
Environmental Permit that is required under Arti8l&2)(c) of the Amended Mining Law. In

accordance with Article 21 of the Environmental L.awvery project of mining exploitation and

891 Amended Mining Law, art. 17 (CLA-5).

892 1996 Mining Law, art. 37(e) (CLA-210); 1996 MigjrRegulations, art. 24 (CLA-2143pe also
e.g, 1996 Mining Law, art. 28(f) (CLA-210); 1996 Mimg Regulations, art. 25 (CLA-214).

893 See2001 Amendment, art. 20 (CLA-212).

894 Id., Preamble, para. Il.
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exploration must be submitted to the Environmentapact Assessment process prior to
commencing operatioris.
535. The Environmental Impact Assessment is defined as:

A set of actions and procedures that ensure thavitas,

construction work or projects that have an advarggact on the
environment or on the quality of life of the peojplee,, from the
pre-investment phase, submitted to procedures itheaitify and
guantify these impacts and recommend measuresrévepting,
reducing, compensating for or promoting them, gdiegble, by
selecting the alternative that best guaranteegptbiection of the
environmenf®

536. The objectives of the Environmental Impact Assesdmaee defined in the 2000
Environmental Regulations as follows:

a. To identify, quantify and assess the environaldntpacts
and risks that a given activity, construction asjpct might
have on the environment and the population;

b. To determine the measures necessary to preramhice,
control and compensate the negative impacts and to
promote positive impacts, by selecting the begriaditive
that best guarantees the protection of the enviemtrand
the preservation of natural resources;

C. To determine the environmental feasibility @Eeution of
an activity, work of construction or project; and

d. To generate the mechanisms necessary to impteare
environmental management pfh.

895 Environmental Law, art. 21(e), 19 (CLA-213).
89% Id., art. 18 (emphasis added).

897 General Regulation for the Environmental Law, INB. 17 of March 21, 2000, published in the
D.O. No. 63, Volume 346 of March 29, 2000, amentgdhe D.E. No. 17 of March 2, 2007, art. 18
(CLA-239) The RGLMA was amended in 2007.
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537. As is clear from these provisions, the purpose h& Environmental Impact
Assessment is to ensure that productive activitieSl Salvador are undertaken in the manner
that “best guarantees the protection of the envmemt.” The process evidently does not include
a determination by MARN as to whether a particgeoductive activity should be allowed to
proceed as a general matt&r.

538. In turn, the tool which is used by MARN to determithhe environmental viability
of a project is the EIS. The EIS is defined akofos:

ENVIRONMENTAL IMPACT STUDY: means of analysis,
assessment, planning and control comprised of afstdchnical
and scientific activities carried out by a multainary team for
the purpose of identifying, predicting and conirgl the
environmental impact, both positive and negativiearo activity,
construction work or project during its entire @fele, together
with its alternatives, presented in a technicabrepand prepared
in accordance with legally established critéffa.

539. As Ms. Colindres, a former MARN technician, expkin her Witness Statement:

The components of an EIS are detailed in articlés28 of the
[2000 Environmental Regulations] and include baokgd
information on the project and the location whéernes intended for
it to be carried out, in addition to an Environnan¥lanagement
Plan. The purpose of the Environmental ManagerRéan is to
identify and ensure the monitoring and compliande tlmse
measures that are aimed at preventing, reducing#selting the

environmental impact of the project throughoutifescycle

898 SeeFermandois Expert Report at 84 and n.97 (indigativat the purpose of the provisions and

institutions in the Environmental Law is, “to ediab the conditions under which certain activitragy
be performed”).

89 Environmental Law, art. 5 (CLA-213).
900 SeeColindres Witness Statement, para. 12 (citing R@\_lsrts. 24-28).
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540. The EIS and the environmental permit are closelkdd: “[tlhe terms of the
Environmental Permit ... arise from the content @& E1S,” inasmuch as the measures identified
in the Environmental Management Plan are incorpdratto the environmental permit as legal
obligations of the titleholder. In fact, the arabyof the EIS is thenlyfactor to be considered in
issuing (or not issuing) an environmental permitus, Article 19 of the Environmental Law

establishes that, “it shall correspond to the Migigo issue the environmental permipon

approval of the EIS?* Similarly, Article 24 provides that: “In the ewvethat an Environmental

Impact Study is approved, the Ministry shall issbhe corresponding Environmental Permit

within a period no longer than ten working dayddeing notification of the corresponding
resolution...®%

541. In view of these provisions, it is clear that theqess of Environmental Impact
Assessment, and the ultimate issuance of an emagntal permit, is a completely regulated one
in which MARN does not enjoy discretion. To thentrary, the competence conferred upon
MARN under the Environmental Law is limited to teegaluation of the EIS, and specifically
whether that study has adequately, “identified,dfmted and controlled” the environmental
impact of the relevant activity, so that the appiaie measures can be incorporated into the
environmental permit and made legally binding uploa title holder of the project. As Ms.
Colindres affirms:

[T]he aim of the Environmental Impact Assessmertbigdentify

the environmental impacts of the project, togetheth the
measures necessary to prevent, reduce or compdosdtem, all

o1 RGLMA, art. 19 (emphasis added) (CLA-239).
902 Id., art. 24 (emphasis added).
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for the purpose of ensuring that the titleholdertioé project
assumes a legal obligation to comply with these smes as a
precondition for the initiation of the project. Rimply, the aim of
the process is tpermitthe development of the productive activity
in question, under the most suitable conditions dosuring the
protection of the environmerff

542. Given the purpose of the Environmental Impact Assent procedure, and its
regulated and non-discretionary nature, it is cte@an the relevant evidence and testimony in the
record of this arbitration, summarized below, tha Enterprises were entitled to be issued
environmental permits for their mining activities.

2. The Enterprises’ Rights to the Environmental Permis
Necessary to Exercise Their Mining Rights

543. As explained above, the issuance of an environrheetanit depends upon one
factor, and one factor alone: the approval of ti&. B-urthermore, the purpose of the EIS is to
identify the environmental impacts of a projectprey with the appropriate measures to
eliminate, reduce or offset them, in order to eaghat the project is carried out under the most

suitable conditions for ensuring the protectioth& environment.

903 Colindres Witness Statement, para. 177.
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a. The ED Mining Environmental Permit

544. In the case of the EIS submitted by PRES in commeavith the proposed El
Dorado mine project) there is no question of the standard set out ahavang been met. Ms.
Colindres, a chemical engineer who participatethenevaluation of the El Dorado EIS both as a
technician at MARN and later as the Environmentgleé3visor of PRES, explains that process in
detail in her Witness Statement in this arbitratiorAs Ms. Colindres’ testimony makes
abundantly cleatMARN has never identified any technical deficiemaiethe El Dorado EIS.

545. In fact, “all the Technicians involved in assessihg study were agreed that the
El Dorado EIS was one of the most complete stuthes had ever been delivered to the
MARN.”® Furthermore, while the MARN technicians were umif@ar with mining projects
and thus had initial questions and observationgarddgg the Studyall those questions and

observations were satisfactorily answered by PR¥ESubly 2005 Indeed, the El Dorado EIS

904 Seeletter from Fred Earnest to Francisco Perdomo Lilabed September 8, 2005, enclosing the

final version of the El Dorado EIS (C-151).

905 Colindres Witness Statement, para. 76.

906 Seel etter from Francisco Perdomo Lino to Jorge RuBs&to, dated 1 February 2005 (enclosing

the first version of the Technical Observations)1&3); Letter from Francisco Perdomo Lino to Jorge
Brito, dated 7 February 2005 (enclosing the 82 haeth Observations of the MARN with respect to the
EIS of the El Dorado Mine Exploitation Project) (34); Letter from Fred Earnest to Hugo Barrera,
dated 22 April 2005 (C-135); Responses to the Qbsiens of the MARN, dated 21 April 2005,
(“Volume IV of the EIS of the El Dorado Mine Exploitation Project”) (C-136); Email chain between
Ericka Colindres and Matt Fuller, the last datedJu 2005 (C-140); Email from Fred Earnest to Matt
Fuller, dated 25 July 2005 (C-141); Email chaitween Loren Aceto and Fred Earnest, the last déied
July 2005 (C-142); Email chain between Fred Earaest Ericka Colindres, copying Javier Figueroa,
Francisco Perdomo Lino, lvonne de Umanzor and Halter, the last dated 26 July 2005 (C-143); Emaill
chain between Fred Earnest and Ericka Colindregyieg Javier Figueroa, Francisco Perdomo Lino,
Ivonne de Umanzor and Matt Fuller, the last datédi@y 2005 (C-144); Email chain between Ericka
Colindres and Fred Earnest, the last dated 29 200% (C-146); Email from Ericka Colindres to Fred
Earnest, dated 11 August 2005 (C-147); Letter ffmed Earnest to Francisco Perdomo Lino, dated 8
September 2005 (enclosing the final version offhBorado EIS) (C-151).
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was sent out for publication and public commenOictober 2005, which indicates that it had
already passed technical approval by MARN at tinae t°/

546. Thereafter, MARN asked PRES to submit responsabdocomments received
from the public, which were based upon a study g by Dr. Robert Moraft? As Ms.
Colindres attests: “[nJone of the criticisms [ralsby Dr. Moran] were insurmountable, and
many of them were without technical foundatid?i.” Nevertheless, the company “addressed
them one by one, based on studies and technichis@)aand assessing alternatives to address
each of them in the most appropriate w&§.”

547. While the company was involved in preparing theoeses to this report, in July
2006, MARN made additional, informal observatiomstbe EIS in connection with a specific
request by the Minister of MARN, Hugo Barréfa. Although these observations were not
contemplated as part of the legal procedure forEamironmental Impact Assessment, the

company nevertheless agreed to, and did, respotiteto in October 2008> As verified by

907 Colindres Witness Statement, paras. 102-104;et.dtbm Francisco Perdomo Lino to Fred

Earnest, dated 23 September 2005 (C-152); Firsiprigeand Third Publication of the El Dorado EIS,
dated 3-5 October (C-153); Letter from Fred Earmedtrancisco Perdomo Lino, dated 5 October 2005
(C-154).

908 Colindres Witness Statement, para. 118; Minufedeeting with Titleholder of the “El Dorado

Mining Exploitation” and “Santa Rita Mining Expldran” Projects, dated 29 March 2006 (C-163).

909 Colindres Witness Statement, para. 119.

910 Id., para. 119; Response Report on the TechnicaleRewf the El Dorado Mine Project

(emphasis supplied) (C-170).

o1l SeeColindres Witness Statement, paras. 123-131; &dnirtObservations on the Environmental

Impact Study of the El Dorado Mining Exploitatiomfect, issued by the MARN, undated (C-169).

912 Colindres Witness Statement, para. 137; LetmnfGcott Wood to Minister Barrera, submitted

to the DGA and to the Minister, dated 25 Octobed@(enclosing Response Report to the Observations

(continued...)
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Ms. Colindres, “a majority of the Final Observasgmade to the company in July 2006] were

easily responded to or were already included ir&ig™"

548. Following the submission of these responses byctmpany, MARN failed to
take any further action to approve or deny the remvhental permit. As explained by Ms.
Colindres:

With respect to the El Dorado Mine Project in parar, PRES not
only submitted a comprehensive EIA prepared by ligjualified
professionals duly registered with the MARN, buteeed a
favorable decision with respect to this study by tMARN’s
technical team.

The company subsequently addressed all the cnitgcimade by Dr.
Robert Moran, the hydrogeologist whose report stiego the
public comments on the EIA. | would like to reiterathat the
MARN'’s technical team never identified any defiagnin the
responses we presented on 12 September 2006, déncbnstrated
that many of the comments made by Dr. Moran cooeged
neither to the actual characteristics of the Elddor Mine Project
nor to the content of the EIA, but instead focusedyeneralizations
and thoughts with respect to hypothetical situaion ones that
were not analogous with the objective reality, ante simply
irrelevant from any technical or environmental siawint. Even
when reference was made to the El Dorado EIA, was usually
erroneous or a misinterpretation of information teomed in that
study.

(continued)

Presented by the Technicians of the DGGA-MARN inekiteg, dated 14 July 2006) (C-171). In
December 2006, PRES also submitted the technicabnldor the water treatment plant. Colindres
Witness Statement, para. 1485eeletter from William Gehlen to Minister Barrera, ddt4 December
2006, delivered at the DGA (enclosing the Techniamorandum for a Water Treatment Plant —
Quality of Effluent from the Mine, prepared by SN@valin Engineers & Constructors, Inc., dated 20
October 2006, translated into Spanish) (C-174).

913 Colindres Witness Statement, para. 137.
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Based on all of the foregoing, I'm quite convindbdt the MARN
could not justify the refusal of the Environmenarmit of the El
Dorado Mine Project. Put simply, no deficiency hbhsen
identified in the measures the company has comditiself to
adopt in order to ensure the protection of the mvnent...**

549. Ms. Colindres’ testimony with regard to the adequat the EI Dorado EIS is
fully corroborated by Drs. lan Hutchinson and Temfudder, both highly experienced
international experts on environmental issues enrfining industry, in their Expert Report in
this arbitratior?™ Dr. Hutchinson has a Ph.D. in Hydrology, a graewdiploma in Hydraulics
and Soil Mechanics, and a Bachelor of Science wil Engineering. He has extensive experience
in the planning, design, and construction of mirsste and water management systems, including
waste rock and tailings disposal facilities, opégrapd underground mine dewatering, water supply
and pollution control systems, water storage awihsnt retention dams, access and haul roads,
and mine closure planning and post-closure operati@ml maintenance. He has provided expert
reports and opinions for numerous legal proceedingaches tailings disposal and water
management courses and is a member of the In@mahiMine Water Associatiot®

550. Dr. Mudder holds a Bachelor of Science degree Wwitfh honors in Chemistry
from the South Dakota School of Mines and Techngland a Master of Science degree in
Organic and Analytical Chemistry and a Doctorategree in Environmental Science and
Engineering from the University of lowa. He is smered the leading international expert with

respect to the environmental aspects of cyanidaining and was selected to participate in the

ot Id., paras. 178-80 (emphasis added).
915 See generalljludder Expert Report.

916 Id. at 3-4.
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meetings sponsored by the United Nations EnvironahdProgram for the creation of the now
well-recognized International Code for ManagemehtCganide at Gold Mining Operations
(“Cyanide Code). He has actively worked in implementing the Gigie Code since its adoption.
In addition to mining companies, his clients havsoaincluded aboriginal peoples, citizen
groups, international non-governmental organizaticand regulatory agencies throughout the
world. Dr. Mudder has provided expert technicalieglto the former International Council on
Metals and the EnvironmentiCME "), and The Gold and Silver Institutes in the Udistates:’
551. As unequivocally concluded by Drs. Hutchinson anaddiler following a thorough

analysis of the EIS and all the related docum&htacluding the report of Dr. Robert Moran and
the observations made by MARN technicians:

The environmental assessment did not identify atmusanegative

or challenging impacts that could not have beenigatid

successfully using the currently available and fidiedl

technologies, methodologies and procedures. Thhaoksitconclude

that the EIA (C-8) adequately identified the enmireental impacts
of the proposed Project and concur with its findiftd

[..]

The EIA (C-8) put forth a valid comprehensive secenandicating
that if the company followed its proposed operatlotlesigns and
EMP [Environmental Management Plan], the Projeculd¢tobe
constructed, operated and closed in an environihe@teceptable
manner. In addition, the EIA (C-8) was in full collmpce with the
El Salvadorian environmental regulations, as weB ¢he

o7 Id. at 4-7.

918 A list of the documents reviewed by Drs. Mudded &lutchinson can be found on page 2 of their

report.

919 Mudder Expert Report at 20.
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international guidelines and standards of besttigexc published by
the International Finance Corporation and World IB5h

552. In addition, Drs. Hutchinson and Mudder also codeluhat: “[a]ll comments
received after the EIA (C-8) were issued for pubdiciew were appropriately addressed and did
not reveal any potential flaws or significant négatmpacts...**

553. Finally, they observe that:

The professional staff of the company and its ctiasts exhibited
extensive international experience and expertisthénpermitting,
design, operation, management, and closure of guiniojects. Pac
Rim demonstrated an appropriate level of care amal diligence
with respect to preparing the EIA (C-8). The compand its
representatives put forth a quality Project simdtausly
recognizing their responsibilities as professionalsvhile

demonstrating their moral obligation to promote issrvmental
stewardship and social responsibifity.

554. In light of the conclusions reached by Ms. Colirdrand confirmed by
independent experts Drs. Mudder and Hutchinsorns kasy to see why MARN has never
identified any technical deficiencies in the EI&ttPRES submitted. In fact, the proposed mine
project that is comprehensively and professioradlyessed in that study does not give rise to any
legitimate environmental concerns, which means thaiccordance with the regulated nature of
the Environmental Impact Assessment procedMRN must issue the environmental permit
Instead, as described below, MARN has simply refuse take any action to bring the
Environmental Impact Assessment to a close, in emgintation of the ban on metallic mining

that has been illegally declared and institutedhgyExecutive Branch of El Salvador.

920 Id. at 20-22.

921 Id. at 23.
922 |d.
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b. The Environmental Drilling Permits

555. DOREX’s rights to the necessary environmental peynfior its exploration
activities at Pueblos, Guaco and Huacuco are soclesr than is PRES's right to the ED Mining
Environmental Permit. Indeed, as Ms. Colindres l&rp, the Environmental Impact
Assessment for the Huacuco Exploration Licenseaeaisally favorably completed in late 2006,
to the point that MARN requested DOREX to make pewtrof the environmental bond which
precedes issuance of the environmental permitapt MARN'’s request for the deposit of the
bond indicated that the resolution granting theiremmental permit had already been isstféd.
Nevertheless, after DOREX duly made payment ofrdggiested bond, MARN simply failed to
issue the permit. As Ms. Colindres notes:

In effect, despite having done everything in itswpo for the
MARN to issue the report approving the EIS (whichasw
favorable), once it had remitted the Environmeralformance
Bond, the MARN issued no further declaration on th&tter and

its Exploration License expired without the Envinoental Permit
ever being issuet?

923 Colindres Witness Statement, paras. 162-163;et.dtom Dra. Rosario Gochez Castro to

Frederick Hume Earnest, dated 9 November 2006 (Q:1%tter from Ricardo Enrique Araujo to Dra.
Rosario Géchez Castro, dated 20 December 2006 2§;-48e alsoLetter from Fred Earnest to Hugo
Barrera, dated 23 November 2005 (enclosing Envigoriad Form for mining exploration operations in
the Exploration License called Huacuco and attactleduments) (C-183); Letter from Francisco
Perdomo Lino to Fred Earnest, dated 19 Decembes @fiitlosing Terms of Reference for Huacuco) (C-
184); Letter of conduct of the EIS for mining exlbton operations in the Exploration License called
Huacuco, from Frederick Earnest to Minister of RN Hugo Barrera, dated 17 February 2006. (C-
185); Email from Ericka Colindres to Ing. Zaida @epdated 26 April 2006. (C-186); Letter from Ing.
Francisco Perdomo Lino to Frederick H. Earnestedidtl May 2006 (C-187keeLetter from Ricardo
Enrique Araujo to Francisco Perdomo Lino, datedvizy 2006 (C-188); Monthly Report of the SPMA,
June 2006, First Week, clause 7 (C-168).

924 Colindres Witness Statement, para. 164.
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556. Subsequently, when DOREX instituted Environmentaipdct Assessment
procedures for its Pueblos and Guaco Drilling Emvinental Permit applications in the latter
part of 2007”° MARN simply refused to review the relevant EISdathveven a minimal level of
good faith. Indeed, MARN'’s failure to issue thedduco Drilling Environmental Permit upon
PRES’s payment of the required environmental bandarly 2007 marked a turning point in
MARN'’s conduct towards the Enterprises. From thaint forward, MARN’S communications
with PRES and DOREX in relation to their environt@mpermit applications were overtly
aimed only at delaying the assessment procesdesr iian at resolving them in any way. In
connection with the Pueblos project, for exampl&R responded to DOREX'’s EIS by simply
asking the company to submit another EIS, contgirtire same information that had been

contained in the first study®

925 Environmental Form for Mining Exploration in tii&aco Exploration License, submitted on 10

October 2006, via letter of conduct dated 9 Octd@#6, from William Gehlen to the Minister of the

MARN Hugo Barrera (C-195); Environmental Form foirlihg Exploration in the Pueblos Exploration

License, submitted on 10 October 2006, via lettemoaduct dated 9 October 2006, from William Gehlen
to the Minister of the MARN Hugo Barrera (C-195).

926 Colindres Witness Statement, para. 156k alsd_etter from Arg. Ernesto Javier Figueroa Ruiz

to William T. Gehlen, dated 9 January 2008 (enalp$dbservations on the Environmental Impact Study
of the Pueblos Mining Exploration Project) (C-20E)vironmental Form for Mining Exploration in the
Pueblos Exploration License, submitted on 10 Oat@0€6, via letter of conduct dated 9 October 2006,
from William Gehlen to the Minister of the MARN Hadarrera (C-195); Letter from Ing. Zaida Osorio
de Alfaro to William Gehlen, dated 27 October 2Q06196); Letter from Ing. Zaida Osorio de Alfaro to
William Gehlen, dated 26 October 2006 (C-197); &ieftom William Gehlen to Ing. Francisco Perdomo
Lino, dated 7 August 2007 (enclosing EIS for theyecto de Exploracion Minera Pueblos (Pueblos
Mining Exploration Project) (C-198).

Nevertheless, the company complied with the regussbmitting substantially the same
information over againSeelLetter from William Gehlen to Francisco Perdomod,idated 11 February
2008, received 26 March 2008 (enclosing EIS datebrirary 2008, containing responses to the
observations remitted by the MARN in Note MARN-DGE@EAS (9522-0030)/2008, dated 9 January
2008) (emphasis supplied) (C-202).
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557. With regard to the Guaco Drilling Environmental fér application, MARN
provided “technical observations,” on the EIS, thése observations focused on topics that were
simply irrelevant or repetitive of information ah@y contained in the EIS. As Ms. Colindres
attests with regard to the Environmental Impacte&sment for the Guaco project:

[t was obvious that these observations [by the RM
technicians] had the sole purpose of delaying ttatng of the
Environmental Permit. The complexity of the obséores had no
correlation with the straightforward nature of thaining
explorations, nor with the type of observations enday the

MARN when it assessed the exploration projectdirgjao the El
Dorado Norte and El Dorado Sur, Santa Rita and ttmareas”’

558. Indeed, MARN technicians were familiar with minemploration activities,
there being numerous such activities under devedmprin El Salvador during the 1990s and
2000s. Environmental permits for such projects had coesiy been issued in the past, both
for PRES and for other companie$his is not surprising, given that mineral explosn of the
kind that DOREX proposed to undertake in regardit$o Pueblos, Guaco and Huacuco
Exploration License areas, “is a harmless actioth for the environment and for public

health.®?®

927 Colindres Witness Statement, para. 1&& alsdEnvironmental Form for Mining Exploration in

the Guaco Exploration License, submitted on 10 BEtc®?006, via letter of conduct dated 9 October
2006, from William Gehlen to the Minister of the NN Hugo Barrera (C-195); Letter from Ing. Zaida
Osorio de Alfaro to William Gehlen, dated 27 OctioBe06 (C-196); Letter from William Gehlen to Ing.
Francisco Perdomo Lino, dated 17 August 2007 (aeidpthe EIS for the Guaco Mineral Exploration
Project) (C-216); Letter from Ing. Italo Andrés Flenco Cordova to William Gehlen, dated 27
November 2007 (enclosing Technical Report to theebiations on the Environmental Impact Study of
the Guaco Mining Exploration Project) (C-199).

928 Letter from William Gehlen to Francisco Perdomiad, dated 11 February 2008, received 26
March 2008 (enclosing EIS dated February 2008,ainimgy responses to the observations remitted dy th
MARN in Note MARN-DGGA-EIS (9522-0030)/2008, datédanuary 2008) (C-202).
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559. Nevertheless, MARN never issued the Drilling Pesnfidir the Huacuco, Pueblos
or Guaco projects, or — to Claimant’s knowledg®rany other mining projects after that time.
Again, MARN’s failure to issue the requested ennimental permits (which were never denied,
either) was patently arbitrary and can only be a&xgd as an application of the Executive
Branch’s illegalde factoban on metallic mining.

F. The Requirement of Article 37(2)(b): Use of the Sdace Rights

560. In the Preliminary Objections phase of this proaegdRespondent also took
issue with PRES’s alleged non-compliance with Aegti87(2)(b) of the Amended Mining Law,
which requires the applicant for an exploitatiom@ession to present the “property title for the
real estate, or the authorization granted in léyah by the landowner” gscritura de propiedad
del inmueble o autorizacion otorgada en legal forpar el proprietarid).®” In particular,
Respondent alleged that Article 37(2)(b) requirddEB to present proof of ownership or
permission to usall the surface property within the area of the pregosoncession; and that
PRES had failed to comply with that requirem&htAs explained below, Article 37(2)(b) is not
an applicable requirement for exploitation conaassifor metallic minerals, but, in any event,
PRES has the rights to use all the surface pregetttiat it needed to make use of for purposes of
carrying out its proposed mining activities. Reaspent’s argument that PRES was required to
obtain the permission of surface owners to cartyumglerground mining activities beneath their
properties is patently incorrect, since there is“permission” that could be given by such

owners.

929 Amended Mining Law, art. 37.2 (b) (CLA-5).

930 See, e.g Preliminary Objections, paras. 61-70.
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1. The Purpose of the Requirement

561. As explained above, each of the requirements seétirolArticle 37 has a
substantive antecedent in the previous chaptetiseoRmended Mining Law. Otherwise, there
would be no legitimate reason to impose such requents upon the applicants for mining
rights. Notably, in past iterations of the Salvaato mining laws, the sol@pplication
requirement for the concession to exploit metatfimerals was proof of the discovery of a
mineable deposi#’ As explained at length above, that continueset¢hie primary requirement
today. On the other hand, the 1996 Mining Law egply aimed to attract modernmining
industry that could be developed in a rational neanand with appropriate environmental
controls. Thus, those considerations were incatedrinto substantive requirements of the law
and, in turn, reflected in the application requiesits set out in Articles 37(2)(d) and 37(2)(c).

562. In contrast to the requirements established inchasi 37(2)(d) and (c), the
requirement established in Article 37(2)(b) — thwdperty title for the real estate, or the
authorization granted in legal form by the landowr{&escritura de propiedad del inmueble o
autorizacion otorgada en legal forma por el propaieo”) — does not find any substantive basis
in the Amended Mining Law with regard to the apalits formetallic mining concessions. That
is because this requirement is intended to apply tm applicants fornon-metallic mining

concessions.

931 1881 Mining Code, arts. 79-85 (CLA-208); 1922 M Code, arts. 126 (CLA-207).
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563. As the title to Article 37(2) indicates, that prexn applies to “Concession for
Exploitation of Mines an@uarries,?* meaning that it contains the documentation requergs
for bothtypes of concessions. “Mines” are defined in @eti2 of the Amended Mining Law as
metallic mineral deposits, whereas “quarries” afemred to as non-metallic mineral depo&its.
As Mr. Williams observes, Article 37(2) “is not éfed ‘FOR EXPLOITATION CONCESSION
FOR METALLIC OR NON-METALLIC MINERALS," which would imply that itcontains the
documentation requirements for either type of Cesican.”®*

564. In turn, the determination of whether the requiramm Article 37(2)(b) is
intended to apply to applicants for metallic minic@ncessions must be made on the basis of a
systematic review of the Amended Mining Law, viewedlight of the Constitution of El
Salvador.

565. First, as Mr. Williams explains in his Expert Stagnt, the termifimueblé is
not defined in the Amended Mining Law, and ther@méy one substantive antecedent for that
term in the earlier chapters of the law. Thisasrfd in Article 30 of the law, which establishes
the basic rules applicable to the Exploitation Gaston for quarries, or non-metallic mineral
deposits.”®> Non-metallic minerals include common sandstormrayej, limestone, and other

aggregates which are normally near the land surdackare most often extracted by open pit

guarries.

932 Amended Mining Law, art. 37 (emphasis added) (&)A
933 Id., art. 2.
934 Williams Expert Statement at 31.

935 Amended Mining Law, art. 2 (CLA-5).
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566. In accordance with Article 30: “the real estateminich the non-metallic minerals
that are the target of the exploitation are foundst be the property of the person applying for it
or [the applicant] must have the authorization loé towner or possessor, granted in legal

fOI’m."936

As Mr. Williams explains, the applicant for a nametallic mining concession is
required to own or have authorization to use théasa because, in accordance with Article 10
of the Amended Mining Law, non-metallic minerals mat constitute real property separate and
distinct from the surface whenever they have amfasa occurrenced! Thus, the State would
not be able to grant a concession over such mmerdéss the applicant also owned the surface
estate or had formal authorization from the surfzstate ownet®

567. In contrast, the State undoubtedly owns all metathineral deposits in the
subsoil, and it conveys a real property right ioseh deposits to the holder of the relevant
Exploration License or Exploitation Concession,eapressly recognized in Article 10 of the
Amended Mining Law. Furthermore, in view of the tfdbat all subsurface metallic mineral
deposits are the State’s own property — and thexdfobe exploited for the public benefit — they
comprise the dominant estate with respect to thaai rights of private landholders. Thus,
Chapter VIl of the Amended Mining Law provides fiive constitution of both voluntary and

legal easements in favor of the holders of Explomaticenses and Exploitation Concessions for

metallic mineral$®

93 d., art. 30.

937 Id., art. 10; Williams Expert Statement at 32-33.

938 Williams Expert Statement at 32-33.

939 Amended Mining Law, arts. 53-54; Williams ExpStatement at 33.
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568. As Mr. Williams explains, the title holders of nmg rights in metallic minerals
(as opposed to non-metallic minerals), “do not needwn the surface estate or have formal
authorization to use it as a prerequisite for aaftietmining Concession application because as
exploration License Holders and eventually metatiming Concession Holders they have the
ability to obtain legal easements for their varioge needs if they are unable to reach voluntary
agreements with the landowner&”

569. In this regard, Mr. Williams’ expert conclusionsfiah those reached by Pac
Rim’s legal counsel in El Salvador, as expressetthénmemo provided by Minister de Gavidia
to MINEC's legal affairs department in May 2095.

570. Furthermore, these conclusions are compelled byadisec constitutional order in
El Salvador, which establishes that the mining etatic minerals, as a productive use of the
State’s own propertyjs an activity in the public interest As plainly established in the
Constitution: “the public interest takes priorityes the private interesf” In view of this
provision, a private landholder cannot obstructdbeelopment of mining activities intended for
the public benefit.

571. Indeed, the titleholders of concessions for metattinerals have long been
entitled to demand use of the surface properti@$ #ne necessary to enable their mining

activities to go forward®® Thus, Article 50 of the 1881 Mining Code providiat:

940 Williams Expert Statement at 34.

941 Letter from Yolanda de Gavidia to Luis Rodriguéated 25 May 2005 (R-30).
942 Constitution, art. 246 (CLA-1).

943 SeegenerallyWilliams Expert Statement at 14-15.

272



Article 50

No individual or corporation may prevent on theface of their
land: the digging of mines, undertaking work tolthudevices for
their benefit, the establishment of treating sithgiamite areas,
slag heaps or recreation areas, the opening ofs pdbin
communication or transit, or the performance ofeotlimilar
work, in service of the minesHowever, the beneficiaries are
obligated to first provide appropriate compensafmmoccupation
of the land and for other damage caused to the Qwné&o provide

a bond that is satisfactory to said party, shohklihdemnity not
be produced immediatel.

572. The 1922 Mining Code expanded significantly upas firovision, establishing a
number of specific legal easements that could beadeed by the mining rights holder.q,
rights of way, ventilation easements and drainagpements}!® as well as maintaining the right
for the mining titleholder to demand expropriatiohthe surface rights necessary to serve the
interests of the subsurface mineral estéte.

573. In 1939, the State enacted they de Expropiacién y Ocupacion de Bienes por el
Estado(“Law on Expropriation”), which establishes the regime for: “forcible espriation for
reasons of public interest, [as] established inchrt50 of the Constitution..?*” In turn, Article
2.111 of the Law on Expropriation expressly recaggs that the “Mining Industry (Art. 17 Mining

Code)” is in the public intere$t and therefore that the interested party is ablea@mand

944 1881 Mining Code, art. 50 (emphasis added) (CD&)2

945 1922 Mining Code, arts. 66-84 (CLA-207).

946 Id., art. 17 (“The mining industry is eminent domaimnd as such the owners of mining claims

have the right to expropriate property in the casesin the situations set forth in this Codesge also

id., arts. 88-93.
947 Law on Expropriation, art. 1 (CLA-45).

948 Id., art. 2.111.
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expropriation of the property necessary to cartyvearks in that industry. Notably, the Law on
Expropriation was amended on 29 October 1988&r the implementation of the Amended
Mining Law in early 1996;° without making any change to this provisiéh.

574. In fact, even those members of the administratiofli Salvador who believed
that Article 37(2)(b) requires ownership or pernass for the surface estate owners in
connection with an exploitation concession for rietaninerals expressly acknowledged that
this interpretation ran contrary to the legal orderEl Salvador. Thus, Mr. Ricardo Suarez
indicated to Mr. Luis Medina, Pac Rim’s Salvadoramunsel in an e-mail dated 23 September

2005:

We share your opinion that the legal requirememtt turface
landowners authorize subsurface mining is not sbest with the
ownership practice enshrined in our legal systentesaccording
to the latter the owner of the subsoil is the State any case,
surface landowners’ rights are protected; if darsagecur, the
party carrying out building work would be obligatedrepair them
or provide compensation.

[..]

Therefore, although we share your view regarding phoblems
posed by the current wording of Section 27 [sic]d athe
advisability of making it consistent with the Cdhsion, after
analyzing the text of the proposed interpretatio@,do not believe

949 Decreto Legislativo No467, adopted on 29 October 1998, published inDiero Oficial No.

212, Tomo 341, 13 November 1998 (CLA-45).

950 In particular, the reference to the 1922 Miningd€ in Articles 2.1l and 56 of the Law on

Expropriation cannot be construed as entailing thatpublic interest in mining somehow disappeared
when that Code became obsolete. To the conttagypublic interest in mining is above all estaldi$lin

the Constitution, which declares that subsurfaggenail deposits are the property of the State adty the
reference to the Constitution in Article 1 of thavl. on Expropriation also continues to make refezdnc
an outdated Constitution as the source of the aityhestablished thereunder. Nevertheless, theroi
guestion that the Law on Expropriation is stillidednd applied in El Salvador today.
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that the proposed authentic interpretation is tloerect legal
approach?

575. In effect, Mr. Suarez is recognizing in this e-miduht Respondent’s proposed
interpretation of Article 37(b), as previously adead in this arbitration, ignconstitutional. As
such, that interpretation cannot be accepted uSdlmadoran law, which plainly mandates that:
952

“[t]he Constitution shall prevail over all laws aregulations.

2. PRES’s Satisfaction of the Requirement

576. As indicated above, Article 37.2(b) does not apgyapplicants for metallic
mining concessions and therefore the question ddtiwdr PRES complied with it is simply
irrelevant. Nevertheless, as Claimant pointedosubhumerous occasions during the preliminary
phase of these proceedings, PRES did obtain alsuhface rights over areas that would have
been affected by its proposed mining operatidhs.Furthermore, PRES maintained good
relations with all the surface owners within thegrsed ElI Dorado Exploitation Concession
area, and believed it could get whatever “permissihat may be required from them if it
became necessary. However, the question of whdtdd “permission” PRES could obtain was
not easily resolved, given that these surface osvdal not have any legitimate interest in the
activities that PRES would be carrying out. As red Earnest noted in relation to a meeting

held with Ms. Navas of the Bureau of Mines:

91 Emails chain between Ricardo Suarez and Luis Mgdilated 23 September 2005 (emphasis

added) (C-289)see alscEl Dorado Project Report for the Month Ending 3dgést 2005 at 2 (“In the
matter of the interpretation of the law regarding heed to obtain the authorization of the suréaeeers,
the ‘Ministra de Economia’ has acknowledged thatething needs to be done.”) (C-288).

952 Constitution, art. 246 (CLA-1).

953 SeeResponse to Preliminary Objections, paras. 142-157
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Near the close of the meeting, | asked what kindwhorization
was required, suggesting something along the lofed, John
Doe, authorize the Republic of El Salvador to gemexploitation
concession to Pacific Rim El Salvador...”. This vimsnediately
rejected with the argument that the government 'tlideed any
authorization to grant the concession. Gina tmelicated that it
was an authorization for us to use the land, tactvhireplied that
we already have all the authorizations for the |amat will be
occupied by the project. She became very reflecfalmost as
though she was beginning to see the point), b@redf no further
suggestion$*

V. RESPONDENT'S BREACHES

577. As Mr. Earnest's comments demonstrate, the ideaPRR&S could have obtained
permission from private parties to carry out anvagton behalf of the State, particularly where
that activity would not occupy or burden their pedy, is simply nonsensical. Regardless of
whether certain members of the administration mayehaccepted this nonsensical viéwyas
wrong as a matter of lawnd therefore cannot legitimately have any impacPRES's right to
the Exploitation Concession.

578. As explained above, Claimant’s claims in this adtion arise under the
Investment Law, which must be interpreted in ligft the principles established in the
Constitution of El Salvador, as well as the genpradciples of international investment law. In
accordance with that law, PRC was entitled to aerttandards of treatment for investors,

including principally: the right for PRES and DOREXt to be subjected to any illegal, arbitrary

954 Memorandum from Fred Earnest to Tom Shrake, d28etline 2005 (C-291).
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or discriminatory measures in the establishmerd,arsdevelopment of their direct investments
in the El Dorado Project?

579. As explained further above, these standards ofntrexat were intended to reflect
the “best international practices in investmenftluding in providing an assurance that
treatment afforded to investments by the State dvdad, “fair and equitable,” and that the
investor would have “clear and precise knowledg#hefrules in which it will establish or carry
out its investments, as well as the guaranteeshitohwt is entitled.*®

580. In addition, the Investment Law is also to be carexd in light of the associated
principles of constitutional law, including: theiqeiple of economic freedom, which is plainly
reflected in the Preamble of both the Investment bad the 1996 Mining Law; the guarantee of
due process and the right to a reasoned respamséha principles of legality, equality and legal
certainty.

581. Aside from providing standards of treatment forastors and their investments,
the Investment Law also extends protection to ttoggrty of foreign investors, in the terms
established in the Constitutidi; and specifically requires prior compensation for
expropriatior’>®

582. As explained in the following sections, the primamgnduct at issue in this

arbitration — the implementation by the Executivari®h of El Salvador of de factoban on

955 Investment Law, arts. 5-6 (CLA-4).
956 Letter of Presentation of the draft bill for awvéstment Law (RL-101).
957 Investment Law, art. 13 (CLA-4).

958 Id., art. 8.
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metallic mining in the country — plainly violatedRE’s rights to the standards of treatment
provided under the Investment Law. Furthermoraleprived Claimant and its Enterprises of
their legitimate expectations, as well as theirssaitial rights under Salvadoran law. As
explained in the previous Section of this Memottilagse rights included PRES'’s right to receive
the El Dorado Exploitation Concession; and the taghf PRES and DOREX to receive the
environmental permits necessary to exercise themgnrights.

583. In short, thede factoban has completely shut down metallic mineral ngrin the
country of El Salvador, destroying PRC’s ability ¢arry out its investment activities or to
recover any value whatsoever for those investmamigstments which, as explained above, it
planned and executed in the light of a favoraldalléramework for mining (which, notably, still
stands on the books of El Salvador), as well tiseirasices and collaboration of officials at all
levels of the Salvadoran Government.

584. In this regard, it is also important to note th&ilery PRC and the Enterprises have
been deprived of the value of the El Dorado Projénet value of the project itself still remains.
Thanks to Pac Rim’s diligent efforts and significanvestments in exploration and mine
planning (all of which are recorded in annual répand studies now in the hands of the
Salvadoran Government), El Salvador has been pedvudith key knowledge about its own
mineral wealth: where it is located; how extensivés; and how to extract it in a modern,
rational and sustainable manner.

585. As explained in previous sections of this Memonalyas lack of access to this

very knowledge that drove El Salvador to implemé#m 1996 Mining Law and its 2001
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Amendment, and to make those laws, “convenientirfeestors in the mining sectot® In
particular, mining investors under the Amended kignLaw were entitled to freely dispose of
their mining rights, as well as to keep the mayoof the revenues from production of the
deposits they had discovereul consideration fohow the production in question (made possible
through the application of modern methods that &l/&lor did not possess), would “promote
Economic and Social Development in the regions whikee minerals are located, allowing the
State to collect revenues necessary for the fmléilit of its objectives?®
586. Furthermore, these same exact considerations atse dmplementation of El

Salvador’s Investment Law. As clearly stated i freamble to that law:

It is also important to promote and encourage iment in

general;_to attract foreign investment into thentow so that its

contributions of capital, technology, knowledged aexperience

can increase the efficiency and competitiveraddbose productive
activitiesto which the aforementioned resources are direéted

587. In this case, Pac Rim’s investment in the El DorRBdoject provided everything
that El Salvador had hoped to gain when it offaregstors the legal regime that is established
under the Amended Mining Law and the Investment .Lafet, as soon as Pac Rim’s substantial
contributions to the project had crystallized, atie moment had come to turn those
contributions into a source of capital, certain rbems of the Salvadoran Executive Branch
suddenly decided that the promises made to inv@stdhese laws were no longer “convenient”

for the country.

959 1996 Mining Law, Preamble, para. lll (CLA-210).
960 Amended Mining Law, Preamble, para. Il (emphasided) (CLA-5).

961 Investment Law, Preamble, para. Ill (CLA-4).
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588. Whatever may be the precise motivations for theduohof these officials — and
Claimant very much looks forward to having themlexpged by Respondent in this arbitration —
they are plainly illegitimate. Indeed, this is @nced, among other things, by the simple fact
that the ban continues to be de“factd one, never having been implemented through agslle
means whatsoever. Moreover, this illegal measa resulted in Pac Rim providing a free
service to the Respondent, as a result of whittagt greatly increased the value of its mineral
wealth through no contribution of its own.

589. In the following sections, Claimant will set out ywthe measure of thée facto
ban specifically violates(A) the applicable standards for treatment of investand(B) the
applicable standards for protection of property.

A. Violation of the Applicable Standards for Treatmentof Investors

590. The principal measure that is at issue in thistation is Respondent’s illegal
institution of ade factoban on metallic mining throughout the country éf3alvador, and the
resultant failure by the administrative agenciespomsible for mining to take any action on the
Enterprises’ pending applications. In the follogisubsections, Claimant first confirms the
existence of the ban, and then considers its irfins for PRC and the Enterprises.

1. Existence of the De Facto Ban on Metallic Mining

591. Notably, Respondent does not deny the existentieeafe factoban in principle,
and indeed it cannot be seriously questioned tigdi-tanking officials in the Executive Branch
of the Salvadoran Government have publicly indidatkat applications for administrative
authorizations to carry out mining activities aret teing processed in accordance with the
required legal procedures.

592. Indeed, during the jurisdictional phase of thisecasuch ink was spilled over
what Pac Rim should have ascertained from the warstatements made by Executive Branch
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officials with regard to the processing of applicas for mining activities in El Salvador
between 2006 and 2010. In fact, Respondent alldggdPac Rim should have known in July
2006 that its mining permits would never be grantsidce the Minister of MARN, Hugo
Barrera, had stated as much to the press at thaf% Indeed, Minister Barrera did indicate to
the press at that time that no environmental psrmibuld be given for mining exploitation
projects:

Q: So you’re saying that exploitation permits witht be given to

mining companies? A: This girl is sharp! ... Q: Ttgdn line with

not giving the exploitation permit to Pacific Rimdaother mining
companies? A: That's rigft

593. Of course, as Mr. Shrake has explained, his inibahcern over Minister
Barrera’s rather blithe statements was eventuabglved after he flew to El Salvador, where he
personally met with the Vice-President of the copnAna-Vilma Escobar, as well as with the
Ministers of MARN and MINEC? During these meetings, Minister Barrera “downplhyhe
remarks that were reported in the press, jokinglbashould make statements to the press more
frequently so that he could see more of the Vicesigent.?® The following day, the Vice

President confirmed to Mr. Shrake that, “this waillwork out for us and El Salvadot®®

962

Respondent’'s Reply on Objections to Jurisdictigated 31 January 2011 Réply on
Jurisdiction”), para. 81.

963 Adios a las MinasLA PRENSAGRAFICA (9 July 2006) (R-120).

964

123.
965

Second Shrake Witness Statement, paras. 113eB3alsoColindres Witness Statement, paras.

Second Shrake Witness Statement, para. 118.
966 Id., para. 119.
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594. Days later, Minister Barrera, together with Minrstde Gavidia of MINEC,
publicly announced that El Salvador’'s laws allonnmg and that an administrative agency
cannot impede what the law permits:

In a 180-degree turnaround from what he said dggs Mlinister
of the Environment, Hugo Barrera, along with thenlgier of
Economy, Yolanda de Gavidia, reached out to mimogpanies
seeking precious materials in the country to allbem to carry
out mining operations underground. ... Barrera madgear that
in the country there is no express prohibition ohing projects,
only a regulation that dictates the conditions oowhthese
companies must operatg.

595. As this series of events demonstrates — along mathy others recounted in this
Memorial — foreign investors attempting to resoarg/ problems they may face in El Salvador
are typically required, and expected, to demantpeak to the supervisor.” As Pac Rim was
advised by Mr. Franciso de Sola, a member of MARNIblic advisory board, in August 2005:

There is nothing to lose by talking up at the g insisted when
you visited me. Please call her [the Vice-Minist@nd introduce

yourself, get your President to come down soon, @adthem a
complementary courtesy call at Medio Ambieffte!

596. As Mr. de Sola indicated, he had himself spokethéVice-Minister of MARN,
Ms. Michelle Gallardo de Gutierrez, about the EDviEsnmental Permit application She had
indicated to Mr. de Sola that she was “aware ofsitheation,” but not of the details, and believed
that the delay in processing the application wasehp&lue to inefficiency® Notably, at around

this same time, Ms. Gutierrez made a point of remcbut to Ms. Ericka Colindres, the MARN

97 A. Dimas and K. UrquillaHugo Barrera opens the door to minjrg_ DIARIO DE HoY (23 July
2006) (C-300).

968 Email from Francisco R.R. de Sola to Fred Earrde=ted 10 August 2005 (C-284).
969
Id.
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technician who had previously been in charge ofexgwng the El Dorado EIS, asking Ms.
Colindres to personally, “provide her with a sumynaf the Environmental Impact Assessment
process of the El Dorado Projeét®” It is difficult to imagine that these events améncidental,
particularly when viewed in light of other similavents.

597. For example, Ms. Colindres explains that while PR submitted its ED
Environmental Permit application in September 0d£20no one had even begun to review the
application by December of that year. Neverthele$en Mr. Earnest wrote directly to Minister
Barrera in December 2004 — at the urging of Ms.dsalvom the Bureau of Mines — review of
the EIS commenced shortly thereafter. Accordinlylto Colindres: “I regard it as probable that
the letter sent by Fred Earnest to Minister BarmreDecember 15, 2004, played an important
part in advancing the process. | can confirm tlaah January 2005 and until the time | left the
MARN at the end of July that same year, MinisterrBa pressured the Technicians to hasten
our review of the El Dorado EIS™

598. Indeed, up until 2008, Pac Rim had sought and vedeassistance from higher
powers within the Government on numerous occasionghe legitimate purpose of provoking
compliancewith the law. It was not until President Sacaaement in March of 2008 that the
relevant higher powers radically altered their rages suddenly instructing their dependaris

to complywith the law or with El Salvador's commitmentsféoeign mining investors.

970 Colindres Witness Statement, para. 95.

o Id., para. 74.
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599. As the Tribunal will recall, President Saca dedai@ the press in March of 2008
that: “... in principle, | am not in favor of grangrthose [mining] permits..?* President Saca
went on to state that: “after we reflect on it, amelre shown proof that green mining exists and
that it is possible to grant the exploitation pasywvhich is what we have not given them, at that
time, a law must be made to make everything veagircf

600. Notably, Respondent does not appear to find angthintoward about these
statements by the President, taking it upon himgelfreflect” or “decide” upon whether a
legally permitted industry should be allowed to r@pe in accordance with the existing law; and
indicating that foreign investors can be deprivédheir rights unless they can “show proof” to
him personally that their legally authorized adtes meet a new, vague and undefined standard
that he has decided to establish for them. Indethe jurisdictional phase of this arbitration,
Respondent denied thada factoban on mining existed in El Salvador, but operdyndted in
connection with a discussion of President Saceaasestent that, “El Salvador is currently
engaged in the process of deciding what the fubdirmetallic mining in El Salvador will be

...”974

601. Respondent took a similar position with regard he earlier statements by

Minister Barrera in July of 2006, which, as not&mwe, were eventually reversed after the Vice

President’s intervention. Indeed, Respondent ptedethose statements as being declarative of

972 President of El Salvador asks for caution regardimining exploitation projectdNVERTIA (11

March 2008) (C-1).

973 Id

or4 Reply on Jurisdiction, n.31.

284



a situation — namely, the Minister's expressionaaf intention not to implement the law in
granting PRES’s environmental permit — that shoh&dle made Pac Rim aware that its
environmental permit would never be issd&d. In effect, Respondent has confirmed that
comments made to the press by public officials inSBlvador should be viewed as having
binding legal effect.

602. On one hand, Respondent’s posture with regardgagdue is somewhat baffling,
particularly given the pendency of the current pextings. Indeed, even if Respondent were not
embroiled in an international arbitration revolviagpbund the mining ban’s impact on the rights
of investors, it would nevertheless be difficult uaderstand how it could treat the Executive
Branch’s disregard for the laws so nonchalantly.

603. On the other hand, it would be difficult for Respgent to take any other position
in light of the unequivocal nature of the statersetitat have been made by the relevant
Government officials, all of which confirm that thare intended to have direct and binding
effect. Thus, President Saca stated in July 2088 tas of today am not giving any mining
permit” (as if it were the President’s functiong@ant environmental permits); and that before he
would do so, I need to have the studyneed to know how much potential gold we hdveeed
to know what impact the use of cyanide will havetlom water” (again, as if he were personally
responsible for weighing the economic benefitsrrirenmental impacts of the execution of an
existing law, and then making the decision whettigr law should be executed or ndf).

Notably, in the same interview, President Sacacatéid that one of the requirements for him to

975 Id., paras. 81, 84-85.
976 Saca affirms that he will not grant mining perniits July 2008) (C-61).
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permit mining would be “approval of a Mining Law" as if he were somehow unaware that
there waslreadya modern Mining Law in effect in the country enacite 1996 and amended in
2001.

604. By February 2009, President Saca had been remiha@édhe country did in fact
have a Mining Law after Pac Rim informed Respondéat it would be filing international
arbitration proceedings against it. However, thg not seem to trouble President Saca, who
responded by indicating that: “As long as Eliasohmb Saca holds the office of president, he
will not grant a single permit (for mining explditan);” that he would “rather pay $90 million
than grant them a permit;” and that “we have nagalblon to grant the exploitation permit, even
though they have the exploration perniit.”

605. In December 2009, President Funes declared thdte “Government is not
approving any mining exploration or exploitationoject.® In 2010, it was affirmed that
President Funes had, “reiterated several timedhatill not permit mining projects, but has not
finalized the decision by passing an executive @&or imposing a new mining law® Instead,

President Funes was quoted as stating that: “laim@ed to pass a decree for such authorization

not to be given, since that would mean guestiottiedPresident’s wortfs!

977 Id

978 Keny Lopez PicheiNo” to mining: Saca closes the doors to the exgltion of metals LA

PRENSAGRAFICA (26 February 2009) (C-4).

79 Funes rules out the authorization of mining explianas and exploirations in El Salvad¢27

December 2009) (C-2).
980 One Year of WaitingDIAROCOLATINO.COM (19 May 2010) (C-65).

981 No to mining LA PRENSAGRAFICA (13 January 2010) (C-3).
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606. In view of the foregoing, it is abundantly cleamaththe Executive Branch of
Government, led by the President, has implementdd &ctoban on metallic mining in El
Salvador. This is confirmed by Professor Fermandni his Legal Expert Report. As he
explains:

Combined with the vehemence of the declarations f{bg

President], and the structure of a presidentialtesys it is

immediately concluded that the subordinate offgiatlirectly

dependent on the person making such declarationst wbey

them. Even if they are not stated in administatacts such as
decrees, official communications or instructiortse teclarations
in this context have the quality of producing oleedie in the

subordinate. In political science, this phenomehas been called
“‘command and obedience,teferring to the position that is
adopted by a subordinate who is compelled to adtibysuperior

or by whoever appears as the superior since, sncese, that is the
person who appointed him and who can remove him.

Therefore, the declarations of President Saca, @vémey lack
legal grounds, have definite effects upon the Gawent and
private parties, with legal consequences, exechyedubordinate
agencies and officials.

To be precise, in this type of presidential systérdpes not seem
persuasive to say that the will of the Head of &tat an explicit
statement in which he exerts pressure on a positibrthe

Government in the specific matter in question, rrelévant in

terms of not affecting the performance or the omissof

administrative acts or procedurés.

607. Thus, Professor Fermandois comes to the conclukian “the declarations of
President Elias Saca are actual manifestationefwill that, while overstepping the law,

produce de facto effects (compliance) by bringibgut obedience on the part of subordinate

982 Fermandois Expert Report at 70-71.
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government officials of the Government of El Salwa?®® Professor Fermandois’ conclusions
in this regard applg fortiori to the statements made by President Funes, whighldeen just as
unequivocal as President Saca’s and which, furtbexphave confirmed the ban as a consistent
presidential policy®*
608. Given that the existence of the ban is undeniaBlejmant will proceed to
consider the impacts of the ban with regard to Bedpnt’s obligations to foreign investors.
2. lllegal and Unjustified Measures, Including Violation of the

Principles of Legality, Economic Freedom, Non-Abusef Right
& Legitimate Expectations

609. It does not require significant discussion or asalyo conclude that thae facto
ban violates the principle of legality, as wellthe basic separation of powers established in the
Salvadoran Constitution. In particular, Article §Bovides that: “Government officials are

delegates of the people and have only the powgmessly conferred upon them by the I

In turn, Article 164 provides with specific refemnto the President, that:

Any decrees, decisions, orders, or resolutionsesdy officials of
the Executive Branch that exceed the powers eshadli in this
Constitution shall be null and void and shall netdibeyed, even if
issued with the intent of submitting them to thegistative
Assembly for approvaf?®

983 Id

984 Seeidat 71, para. xi. (“To this it should be addedadlsat these types of declarations have been

made by two consecutive Presidents of the Repuhkeeby observing a consistent line of action
that reinforces administrative obedience”).

985 Constitution, art. 86 (emphasis added) (CLA-1).
% 1d,, art. 164.
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610. Furthermore, Article 168 provides that the Prediderfempowered and obliged
to ... [o]bserve and enforce the Constitution, tesgtiaws, and other legal provisions®®.” As
these provisions make clear, the President of gyguBlic of El Salvador is required to enforce
the existing laws and is prohibited from exercispwyvers that are not conferred upon him by
those laws.

611. In this instance, thé&samblea Legislativaf El Salvador, in the exercise of its
lawmaking function, implemented the 1996 Mining Land its 2001 Amendment based upon a
review of whether mining would be beneficial foretlcountry. As set out at length in this
Memorial, theAsambleaconcluded that it would be. In fact, tAsambleaconcluded — both in
1996 and again in 2001 — that mining would be stebeial that the promotion of the industry
was deemed to be “of fundamental importance” ferabuntry’®

612. These determinations still stand, and are stilloiporated into the legal
framework of El Salvador. In view of that situatjat is difficult to understand how Respondent
can credibly claim to believe that the Executivardth — the duty and function of which is to
enforce the law- can purport to make decisions about whetherngiiill be allowed and, if so,
at what time, based merely on its own alleged ctamations and “reflections” on the topic.

613. Indeed, regardless of the nature of President SaxaPresident Funes’s musings

about the convenience of the mining industry (assgrof course that they have not just been

987 Id., art. 68.
988 1996 Mining Law, Preamble, para. Ill (CLA-210).
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musing about their election strategig8)they certainly have no authority to determine the
requirements of the public interest in relationtt@ mining industry, which — as set out

extensively above — has already been declared astiity in the public interest by the laws of

El Salvador for over 125 years. As Professor Faduoes confirms: “the public interest defined

by law cannot be expanded by administrative actensistent with such law. The above
comprises a fundamental principle of constitutidaal ...”*%

614. Nevertheless, as a result of tihe factoban which has, since 2008, been expressly
ordered and authorized by successive PresidenteeoRepublic, the Enterprises have been
unable to exercise their lawful economic activitie€!l Salvador, in violation of the principle of
economic freedom established in Article 102 of @unstitution and reflected in the Preamble to
the Investment Law’' Specifically, PRES has been denied of its righthtain the El Dorado
Exploitation Concession and carry out its contenaplaactivities there under; and DOREX has
been deprived of its rights to exercise mining \aitéis under the terms of its Exploration
Licenses for Pueblos, Guaco and Huacuco.

615. As already discussed during the preliminary phaddhis arbitration, the direct

impediment to the Enterprises’ ability to carry dlir investments is the failure by MARN to

act upon their environmental permit applicatiors. turn, MARN's failure to act violates the

989 SeeFermandois Expert Report at 95 (characterizingiBeat Saca’'s declarations as “based on
typically political, expedient and opportunisticnsiderations...”).
%0 d. at 89.

991 Id. at 90.
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principle of legality as it is applied in the coxtef administrative procedures, in which it ergail
that:

The competency [conferred upon an administrativeneag by the
law] is imperative and not optional; therefore, hgency must
exercise it Otherwise, it would fail in its duty. The compety is

irrevocable for the agency to which it is grantéderefore, it
constitutes a power/duty and not a subjective right

616. Certainly, MARN is not permitted under the expréssns of the law to fail to
take action upon applications that are submitted if® resolution. To the contrary, the
Environmental Law specifically requires MARN to rew and issue a resolution on all EISes
submitted in the context of an Environmental ImpaAsisessment within 60 days of their
presentatiorf®®

617. More importantly, Article 18 of the Constitutiongqwres MARN to resolve all
petitions that are directed to its attention asadten of constitutional right of the petition&t. In
accordance with this provision, MARN had a duty“emalyze the content of the request and to
make a decision on it in accordance with the powegally conferred on it»®
618. As has been demonstrated herein, MARN techniciah#dially take actions to

analyze the Enterprises’ applications, generallfhwirompting from above. For example,

MARN issued the El Dorado Norte and El Dorado Stilibg Environmental Permit, as well as

992 RICARDO MENA GUERRA, GENESIS DELDERECHOADMINISTRATIVO ENEL SALVADOR[THE ORIGIN

OF ADMINISTRATIVE LAW IN EL SALVADOR] 116 (2005) (emphasis added) (AF-19).
993 Environmental Law, art. 24 (CLA-213).
994 Constitution, art. 18 (CLA-1).

995 Supreme Court of El Salvador, Administrative LBivision, Judgment in case no. 404 — 2007,

dated 25 February 2010 (CLA-265ge alsd-ermandois Expert Report at 89.
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the Drilling Environmental Permit for Santa Rit&/ith regard to the ED Mining Environmental
Permit, the MARN technicians undertook a good feitfiew of PRES’s application until at least
September 200%° Thus, while PRES was frustrated by the delayrotgssing its ED Mining
Environmental Permit application, it reasonablyidetd that a favorable resolution would
eventually be forthcoming as it had been with oftesmits in the past. Indeed, as Ms. Colindres
attests:

Some delay was an inevitable and therefore a krfeature by all

those involved in the [Environmental Impact Assessthprocess,
both the titleholders of the projects and the Tezhns.

On the other hand, | would like to reiterate thand also unaware
of a single Environmental Impact Assessment prottessresulted
in the issue of a Resolution not to approve the il@nitted. >’

619. Given the regulated nature of the EnvironmentaldatpAssessment process, and
the fact that the agency itself never identifieg deficiency in the EIS submitted by PRES for
the El Dorado Mining Project, MARN's refusal to ussthe related environmental permit is
presumptively illegal. This illegality is only ftirer confirmed by the historical precedent that
environmental permits are in practice never deaiéel submission and review of an EIS; and
the fact that the EIS submitted by PRES was unicipdale from a technical-environmental
standpoint, as confirmed by Ms. Colindres and bgependent international experts, Drs.

Hutchinson and Mudder.

996 Colindres Witness Statement, paras. 100, 104.

997 Id., paras. 56-57 (emphasis addesde alsgpara. 104 (“I reiterate that | know of no caseanf

Environmental Impact Assessment in El Salvador tgwiag this level of procedure and not culminating
in the issue of an Environmental Permit.”).
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620. With regard to the applications submitted by DORHr the Drilling
Environmental Permits, the arbitrariness in MARNGnduct is perhaps even more apparent,
since it can be plainly contrasted with the agesdseatment of past applications submitted by
PRES for drilling activities at El Dorado and Sam#da. In this regard, the Administrative
Division of the Supreme Court of El Salvador haBrrakd the principle of administrative
precedent, indicating that:

[T]he public servant ... has a duty to give reasamnsafl decisions
made that depart from the principle followed inypoeis decisions,
which in case law has become known as adminis&girecedent,
i.e., a decision by the Government that is, in sarag, binding on

its future decisions, inasmuch as its decisiorsinmlar cases must
be based on similar grounds

[.]

However, if the Government decides to change timcipte used
in previous decisions, it must provide argumentgustify the
change, i.e., it must state the objective reasbathave led it to
act differently and abandon its former principlejedto the
importance of the constitutional rights and pritegpthat may be
violated?®®
621. In this case, MARN had consistently issued envirental permits for drilling
activities and there was no basis to distinguish dltivities to be undertaken at Huacuco,
Pueblos and Guaco from the ones that had goneebefor
622. In view of all the foregoing, there is simply no ptanation for MARN’s

illegitimate failure ever to grant the environmédnga@ermits in question, except as an

implementation of thele factoban. In essence, successive Presidents of thebRgpalong

998 288-A-2003, Administrative Law Division, dated M6vember 2004 (CLA-269).

293



with certain Ministers of MARN, have commandeerbé administrative procedures through
which PRES and DOREX were legitimately attemptiogeffectuate their rights, and have
steered those procedures into an infinite holdiagepn. Again, it requires little analysis to
conclude that this is illegal. As held by the Admtrative Division of the Supreme Court of El
Salvador: “It is clear then that administrative idems cannot be produced at the whim of the

head of the body responsible for issuing them, autradhering to a procedure and respecting

constitutional rights?*°

623. Furthermore, Professor Fermandois classifies MAR#dsduct in implementing
thede factoban as an abuse of power:

The Government has no right to invoke discretiontha terms
expressed by President Saca to halt the procesgrasfting

exploitation concessions and environmental pernitss would be
fraudulent evasion of the law or abuse of powerthe sense of
using Government inaction or repeated requests flother

documentation to attain an objective—a freeze antyng new
mining concession—which is not provided by law, andrse still,

contradicts it;

Abuse of power is recognized in public law when #ut of the
Government serves a purpose other than that speaifi the law
conferring the power. This is exactly what has fesga in this
case with the Environmental Law. Although the psoMis and
institutions contained in said law seek to estabtise conditions
under which certain activities may be performee, lktw has been
used and applied for a different purpose, reveblethe chief of
state, President Saca, consisting in freezing ciVity related to

metallic mining ..2°%®

99 45-V-96 Administrative Division of the Supremeut dated 31 October 1997 (CLA-266)

1000 Fermandois Expert Report at 83.
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624. Moreover, Professor Fermandois notes that the irmgai¢ation of thele factoban
violates the cardinal principle of legal certaintyhich the Constitution has elevated “from its
traditional place of individual guarantees — to fflace of highest values, as universal and
fundamental in a constitutional democracy as jestimd the common good® This is
confirmed by decisions of the Constitutional Digisiof the Supreme Court of El Salvador,
which have held that: “Legal certainty is a prideiphat informs the entire legal system in El
Salvador. It stands as a general right in our @oi®n, as a protection in interaction both
among citizens and between citizens and the Gowvarhim®?

625. In Professor Fermandois’ view, the principle ofdegertainty, along with the
principle of legality, are closely related to thanpiple of confianza legitimaor legitimate
expectations as it is generally referred to inititernational investment jurisprudenc€y. As
indicated further above, the principle of legitimaxpectations was clearly alluded to in the
Statement of Purpose for the Investment L#vmoreover, it is considered as a general
principle of law, having “acquired recognition inagtically all relevant administrative systems.
On occasion it is identified with an extrapolatioh private good faith to the sphere afis

11005

publicist

1001 d. at 72.

1092 642-99, Constitutional Division, dated 26 Jun@@(CLA-250).

1003 Fermandois Expert Report at 73.

1004 | etter of Presentation of the draft bill for arvéstment Law, issued by the Minister of Economy,

2 June 1998, Statement of Purpose, Principlesaté&ion and Guarantee. (RL-101).

1005 Fermandois Expert Report at 74 (quotitRGE BERMUDEZ SOTO, DERECHOADMINISTRATIVO

GENERAL [GENERAL ADMINISTRATIVE LAW], 86 (2011)).
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626. In essence, the principle of legitimate expectati@ntails a duty of non-
contradiction, meaning that:

[T]he Government is obligated to refrain from thtirag the

expectations that have been entrusted to it byafgiparties in a
series of actions that bring about a specific legtlation that is
favorable theretd®

627. Furthermore, Professor Fermandois confirms thaichSsituation of trust cannot
be defined only by laws but also from actions &f Administration itself...*’

628. In this case, there is no doubt that Pac Rim emdu#ts expectations to the
Government of El Salvador, based both upon theiegisegal framework in 2002 as well as
the specific conduct of the Government leading apac Rim’s investment in the El Dorado
Project and continuing for a significant periodtiohe thereafter. This conduct includexdter
alia:

. The extraordinary signs of good will shown by theré&au
of Mines and thésambleao PRES’s predecessor, Kinross
El Salvador, including in the issuance of an emerge
decree and the implementation of amendments t4.906
Mining Law to make the legal regime more benefid¢al
Kinross’s shareholder, Dayton Mining Corp;

. The assurances offered to Pac Rim by Governmeictadéf
at the time it was conducting its due diligence ftw

merger with Dayton;

. The Bureau of Mines’ active collaboration in obtag a
solution to the MINEC Legal Department’s

1006 Fermandois Expert Report at 76.

1007 |d. at 77.

1098 As Professor Fermandois confirms, the Investrhant and the Mining Law, “are appropriate for

describing a situation of trust that produces etqi@mmns that, due to coming from express laws ¢nat
understood to have a minimum duration, are legténiad. at 78.
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misinterpretation of Article 37(b) of the Amendednihg
Law;

. The Bureau of Mines’ active collaboration in pregeg
Pac Rim’s rights over the remaining area of thé&tado
Norte and El Dorado Sur Exploration Licenses tledt f
outside the mutually-defined Exploitation Concessaoea;

. The favorable administrative resolution of a numioér
procedures instituted by PRES and DOREX, includirey
issuance of the ED Drilling Environmental Permitet
issuance of the Santa Rita Exploration License tned
Santa Rita Drilling Environmental Permit; and tesuance
of the Exploration Licenses for Pueblos, Guaco and
Huacuco.

. The personal collaboration and expressions of sudpo
the ElI Dorado Project by high-ranking Government
officials, including the Minister of Economy, Yolda de

Gavidia; the Vice-President, Ana Vilma Escobar; ,aasl
late as 2007, the President, Elias Antonio $S&ta.

629. In reasonable reliance on these conditions, Pacdgouired the El Dorado Norte
and El Dorado Sur Exploration Licenses (and otlefagation licenses), and proceeded to carry
out the fundamental purpose of the Amended Miniag/Lwhich was to discover and develop
the site’s economic mining potential. In conseq@erPRES acquired a right: namely, the right
conferred under Article 23 of the Amended Miningal.avhich, as discussed above, was a right
to the El Dorado Exploitation Concession.

630. In December 2004, when PRES applied for the Exgtion Concession, the

Bureau of Mines determined that the area would nedxt reduced in light of the technical and

1099 sSeeSecond Shrake Witness Statement, para. 129 (“lp B07, | was thrilled to learn that

President Saca requested our participation in arpnong documentary for El Salvador”); para. 130
(“Finally, in August 2007, we were told that theeBident had personally agreed to move forward on ou
permit”).
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economic justifications that had been developeaglation to the Exploration License areas up to
that date. Nevertheless, the Bureau of Mimegsxpress recognition that Pac Rim had the ability
to discover and develop the potential of these sii@athe near futureagreed to grant new
exploration licenses to DOREX covering the entirgional area of EI Dorado Norte and El
Dorado Sur. In consequence, DOREX, too, acquisddable rights, as confirmed by Professor
Fermandois®*°
631. Nevertheless, after these valuable rights had lkeejuired, as a result of

substantial contributions by Pac Rim, the ExecuBranch of the Salvadoran Government
decided to simply disregard the entire legal framdwin the country in its application to
investors in the mining sector. Indeed:

The situation of trust that motivated the Compandiesvest in El

Salvador has not been the subject of relevant legalifications or

official changes. Such process of incentives teifm investment

and promotion of metallic minerals has not beenngkd by

legislative means. On the contrary, consistent attnative

practice has fully implemented this process by essmg and

granting the necessary permits, as explained.

However, in spite of the lack of legal preceptst thapport such

conduct, the executive branch has opted, suddemgd a

surprisingly, to suspend all administrative procegselated to the

permits needed to carry out mining wovkhether for exploration
or exploitation*®**

1010 See Fermandois Expert Report at 81-82 (“The exploraticense held by PRES, as it

incorporates the exclusive right to request anatgilon concession in the case of success ... rigtura
has a pecuniary value, since it entitles the holddrecome the owner of the minerals in the depwsit
the terms established by law.”)

1011 |d. at 79 (emphasis added).
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632. In short, the actions of the Executive Branch h#esn surprising, abrupt,
manifestly unlawful, and in contravention of El Gador’s clearly stated laws and policies
towards mining for the past 135 years. Thereoigjmestion under these circumstances of Pac
Rim having been deprived of its legitimate expectet as an investor in the El Dorado Project.

B. Unlawful Interference with Property and Expropriati on

633. As set out in the preceding section, Respondemtd-particularly its Executive
Branch — has acted in an overtly unlawful and eaibjtmanner in disregarding the existing legal
framework for mining in the country, and in doing kas thwarted Pac Rim’s legitimate
expectations. In addition, tliee factomining ban has also substantially deprived Clainodiits
rights, including the mining rights describedSection IV, above, and the shares of PRC in the
Enterprises.

634. As previously mentioned, the Investment Law prosider the protection of
property in accordance with the Constituti®®i,and guarantees that expropriation shall only
proceed for legally demonstrated reasons of pulisocial interest, and upon prior payment of
fair compensatiof®®* Furthermore, as noted ®ection Ill, above, it is understood that the
expropriatory measure must also be non-discrimmgadod proportionate to the legitimate end,
since these are general principles of law which paet of the Salvadoran constitutional
framework and, in any event, must be applied by fribunal pursuant to Article 42(1) of the

ICSID Convention.

1012 nvestment Law, art. 13 (CLA-4).

1013 1d., art. 8.
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635. EIl Salvador has not developed substantial jurisgmad which would shed further
light on the guarantee against expropriation withmampensation in Salvadoran law, whether
under the Constitution or the Investment Law. Hwasve it has long been recognized by
tribunals applying customary international law thaneasure iprima facieexpropriatory when
it results in a substantial deprivation of the istveent in questioif** Under the orthodox test —
sometimes known as the “sole-effects” test — tliecefof the measure ends the inquiry: if the
investor has been substantially deprived of itgerty rights, the measure will be considered
expropriatory, regardless of the form in whicrsifrnplemented or the intentions behinit.

636. On the other hand, a competing viewpoint provided the issue should not be
decided without giving due consideration to anyveing by the respondent state that the
deprivation resulted frorhona fideregulation of the kind that is commonly understasdoeing
within the police power of stategnlessthe regulation is discriminatory and/or dispropmrate.
For example, the tribunal ilecmedndicated with regard to a Resolution refusing éoew a
permit: “As far as the effects of such Resolutio® @oncerned, the decision can be treated as an
expropriation .... However, the Arbitral Tribunalees it appropriate to examine ... whether

the Resolution, due to its characteristics and idenisig not only its effects, is an expropriatory

1014 See ANDREW NEWCOMBE AND LLUIS PARADELL, LAW AND PRACTIVE OF INVESTMENT

TREATIES. STANDARDS OF TREATMENT 325-26 (2009) (“No matter how the expropriatiordescribed,
international law looks to the effect of the gowveant measures on the investor's property. The fmoh
intent of the government measure is not determiaasilthough it is often relevant.”) (CLA-275).

1015 See, e.g., Tippetts, Abbett, McCarthy, StrattoRAMS-AFFAA Consulting Engineers of Ireh
IRAN-U.S.CL. TRIB. REP. 219, 225-26 (1984) (“The intent of the governimsriess important than the
effects of the measures on the owner, and the fifrthe measures of control or interference is less
important than the reality of their impact.”) (CLZ¢8).
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decision.”® The tribunal went on to conclude that the Resmiutvas disproportionate and thus
that a compensable expropriation had occulféd.

637. Regardless of the amount of emphasis that mayusa go the form and intent of
the measure or measures at issue, it is clearlpewdssary for the State to actually take titla to
foreign investor’s property in order for a compdyieaexpropriation to occur. Indeed, it has long
been established that an expropriation may occuenever there is an,_ “unreasonable

interference with the use, enjoyment, or dispofaroperty so as to justify an inference that the

owner thereof will not be able to use, enjoy opdie of the property within a reasonable period

of time after the inception of such interfereri¢®®

638. Thus, theRestatement of the Law (3d) of Foreign Relation® lo& the United
Statesconfirms that the customary international law podion on takings of alien property

applies not only to cases of direct appropriatibag also to other actions of the government that

1016 Tecnicas Medioambientale§ecmed S.A. v. United Mexican Statd€SID Case No.

ARB(AF)/00/2 (Award dispatched 29 May 2003), patkk/-118 (CLA-279).

1017 See alsoKardassopoulos v. GeorgidCSID Case No. ARB/05/18 (Award dated 28 February
2010), para. 387 (“The Tribunal finds that the einstances of Mr. Kardassopoulos’ claim present a
classic case of direct expropriation, Decree N@ ha@ving deprived GTI of its rights in the early oi
pipeline and Mr. Kardassopoulos’ interest therelie Tribunal also finds that this deprivation vvex

an exercise of the Statetsona fidepolice powers.”) (CLA-274)Rosinvest Co. UK Ltd. v. Russian
Federation S.C.C. Arbitration V (079/2005)m para. 628 (ngtthat the “normal application of domestic
tax law in the host state cannot be seen as am@xprory act,” but that an expropriation would oci

the host state were to undertake an “an abuse ddato in fact enact an expropriation.”) (CLA-276

1018 | ouis V. Sohn & R.R. BaxteResponsibility of States for Injuries to the Ecoimmterests of

Aliens 55 AM. J. INT'L L. 545, 553 (1961) (Art. 10(3)(a) of the draft cention) (emphasis added)
(CLA-283).
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have the effect of ‘taking’ the property, in whalein large part, outright or in stages.’?® As
explained in th&kestatement

A state is responsible as for an expropriationropprty ... when
it subjects alien property to taxation, regulationpther action that
is_confiscatory, or that prevents, unreasonablgriates with, or
unduly delays, effective enjoyment of an alien’spgarty or its
removal from the state’s territo?§?°

639. In this case, there cannot be any serious doubtthieade factomining ban, as
announced in 2008 and confirmed by successive d&misi and implemented by MARN, has
prevented PRC and the Enterprises from effectivatyoying their rights. As Professor
Fermandois concludes:

[T]he right to property is violated by the moratori because it has
produced the effect of preventing conclusion of ddeninistrative

procedure, depriving the Companies of their esaseptwers of

ownership of their intangible and tangible rightsthe case of the
former, it arises from a situation in which a atizis in a legal

process in which the citizen is governed by a de&feeality that is

unpredictable, drawn out, and pointless. In th@sdgénstance, the
use, enjoyment, and disposition of the principahponent of the

exploration license — the right of convertibilitytd an exploitation

concession- is taken away by the Government, wtecitels any
legal effect®*

640. In other words, by illegitimately freezing the adstrative proceedings which
would have enabled PRES and DOREX to achieve thei$e and enjoyment of their mining
rights (and which MARN and MINEC had a duty to lgrito a favorable resolution under the

plain terms of Salvadoran law), Respondent hasciffdy deprived the Enterprises — and

1019 Restatement (Third) of Foreign Relations, se@. att (g).

1020

Id. (emphasis added).

1021 Fermandois Expert Report at 96 (emphasis added).
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indirectly, PRC — of those right¥? Indeed, the ban has already been in effect fomamum of
five years to date, and appears by all accounte tof indefinite duration — at least inasmuch as
it pertains to Pac Rif??® This is thus much more than a case of “delaygmbadpnity.”

641. Furthermore, it is clear that there is no legitienpurpose behind Respondent’s
implementation of thele factoban since it already fails the most basic tesabdished by the
terms of Article 8 of the Investment Law: namelyattit be legal. Indeed, tlue factoban is a
patentlyextralegalmeasure, implemented by an Executive Branch traphalicly draped itself
with a legislative mantle and depicted the Pregidéword” as if it were the accepted law of the
land. As Professor Fermandois confirms:

The reasons given by President Saca to justifyntioeatorium,
halting mining exploitation, comes from an authpthat lacks the
constitutional and legal competence to establishesas it is an
act that alters and contradicts the effective asetial purpose of
the law.

[..]

If the objective sought by the moratorium has bedefined, then,
by an authority lacking competence, and therefoeeabjective in
this case is unlawful, the moratorium can undercinocumstances
satisfy the principle of proportionality, thus miagithe acts and
omissions ordered to meet this objective arbitragpricious and
in violation of the constitutional guarantee of alify. The

moratorium is thus a politically binding action ¢ine agencies
subordinate to the President, but exercised outtide formal

1022 As the Tribunal is by now aware, the shares eBEhterprises are PRC’s only substantial assets,

and their interests in the El Dorado Project aeedhly substantial assets held by the Enterprises.

1023 As Claimant pointed out above, the value of tlap and studies developed by Pac Rim and, of

course, the value of the mineral deposits thaistavered, will remain at the disposal of the Goweent
of El Salvador. What will become of them once Ram is out of the picture remains to be seen, but i
history is a guide they will not be left unexplaite
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scope of authority, making it annullable, unlawfugid, contra
constitutionent®**

In sum, by adopting and steadfastly maintaining éktga legal andle factomining ban, El
Salvador has expropriated Pac Rim’s valuable mimrgstments without compensation. In so
doing, El Salvador has grievously damaged Pac Ridnnaust now provide just compensation to

Claimant.

VI. DAMAGES AND QUANTUM

A. General Principles: The Investment Law, Salvadorariaw and the General
Principles of International Law Govern the DamagesAward in This
Arbitration

642. As discussed above fBection lll, this Tribunal is governed by the Investment
Law, the Constitution of El Salvador, and generah@ples of international law. Accordingly,
the Tribunal is also bound to apply these lawsatednining the full amount of damages to be
awarded to Claimant for the injury it suffered agsult of the unlawful acts of Respondent.

643. With respect to Claimant’s claims for violations tife Investment Law, the
Parties have not agreed to the application of artiqular substantive law, and the Investment
Law itself does not prescribe one. In such cirdamses, pursuant to Article 42(1) of the ICSID
Convention, Claimant’s claims under the Investnieaw are governed by Salvadoran law, and
by such rules of international law as may be applie. As set out isubsections hnd2 below,
Claimant submits that the remedy for damages uEddvadoran and international law are

consistent. In the alternative, if it is not adegpthat Salvadoran and international law standards

1024 Fermandois Expert Report at 86.
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are consistent, then ICSID Convention Article 42&hould be applied by the Tribunal to
determine that international law governs to detaenthe appropriate remedy in this arbitration.

1. Principles of Damages in Salvadoran Law

644. It is well-recognized in the Salvadoran jurispruckethat when the constitutional
rights to legal security and protection of propeatg infringed, as demonstrated above, the State
has objective liability to compensate the injureaity. The concept of compensation for
damages is well understood and incorporated intwa8aran law, including the concept of
compensation for lost profits. In particular, Altic245 of the Constitution provides that:
“Government employees and functionaries will bespeally liable, and the State will be liable
subsidiarily, for material or moral damages tha eaused as a result of the violation of the
rights enshrined in this Constitution.” The Ciglode Articles 2065 and 2067 establish the
obligation of a “person”, such as Respondent, whoses damages to compensate for such
damages®®

645. As set out in Salvadoran jurisprudence, lostifg@re available as a remedy in
cases of non-contractual breaches, whereby theeealsnto be proven include: “... a) the
existence of the injurious act or omission; b) teal faith or negligence with which it was

executed (negligence is presumed); c) the injungt d) a causal link between the actd the

1025 Civil Code, art. 2065 (“A person who has comndgitta crime, unintentional tort, or misdemeanor

is obligated to pay compensation without prejudioethe penalty imposed by the law for the act
committed.”); art. 2067 (“The person who caused tlanage and his heirs are obligated to pay
compensation.”) (CLA-220).
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injury.”*°?® As stated in a recent Salvadoran case law, cosagien includes actual damages and
loss of profits'®?’

646. Accordingly, the compensation for damages undevadalran law, whether with
respect to the breach of obligations related toltivestment Law or for breach of civil and
constitutional obligations, should aim to put Clamhin the position it would have been in if the
Respondent had acted in accordance with its owrs land not deprived Claimant of its
investment.

2. General Principles of Damages in Customary Internabnal Law

a. The Chorzow FactoryCase Standard

647. It is well understood and accepted that the stalsdémr compensation upon

lawful expropriation are different from those famlawful expropriation, and the former cannot

1026 Civil Court Judgment 1325 — 2001 (CLA-282) (Onigi Spanish: “...si en autos se ha establecido
la prueba de las condiciones que deben concurargigerfilamiento de la fuente de obligacion yapal
nacimiento de la misma, para tal efecto dice la&@angue de manera uniforme la doctrina estableee q
debe probarse; a) la existencia del hecho u omaadosa; b) el dolo o culpa con que el mismo sgig)e

(la culpa se presume); c) el perjuicio; y d) unmde causalidad entre el hecho y el perjuigicsee also
Case 134-C-2005 (CLA-221): “In other words, allbilay always arises from a voluntary act that
produces an injury for which compensation must bavigded when a causal link can be established
between said action and result such that it caaffirened that the latter is a consequence of thmnéo.
This doctrine of tort is established in our Civib@®, Arts. 2035, 2065 and 2080.” (Original Spani&m
otras palabras, toda responsabilidad siempre ehanea acto voluntario que genera un dafio que debe
ser indemnizado cuando, entre tal accién y el tado) se puede establecer una relacién de causalida
tal forma que se pueda decir que éste provieneqdélla, Esta teoria de la responsabilidad civil
extracontractual la desarrolla nuestro Cédigo @mikus Arts. 2035, 2065 y 2080.")

1027 Case 134-C-2005 (CLA-221) defines these termfobmws: “Actual damages consist of the
direct detriment, damage or physical destructionpadperty, independently from any other effects,
whether financial or otherwise, that may resultrfrthe act that caused them. Lost profits referthéo
gain or benefit lost as a result of violation of ttight in question.”(Original Spanish: “El dafio material
comprende: el dafio emergente y lucro cesante.tfl daergente es el detrimento directo, menoscabo o
destruccién material de los bienes, con independefeclos otros efectos, patrimoniales o de otlalé)

gue puedan derivar del acto que los causo. El loesante, es la ganancia o beneficio que se dejo de
percibir como consecuencia de la violacion del dewesulnerado.”)
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be used to estimate the latt&?. Moreover, it is also well established that the pensation
available in the event of unlawful expropriationyriae higher than for lawful expropriation.
The tribunal inSiemens v. Argentinexpressed this in the following terms:

The key difference between compensation under tlad Brticles
and the Factory athorzowcase formula, and Article 4(2) of the
Treaty is that under the former, compensation ntake into
account “all financially assessable damage” or avgut all the
consequences of the illegal act” as opposed to easgiion
“equivalent to the value of the expropriated investt” under the
Treaty. Under customary international law, Siemienantitled not
just to the value of its enterprise as of May 1802, the date of
expropriation, but also to any greater value thatemprise has
gained up to the date of this Award, plus any cqueatial
damages®®

648. The seminal case dhe Chorzow Factoryecites the well recognized principle of

international law for awarding damages:

The essential principle contained in the actualomoof anillegal
act — a principle which seems to be established bgrinational
practice and in particular by the decisions of tagbtribunals — is
that reparation must, as far as possible, wipe out alet
consequences of the illegal act and reestablish thieuation
which would, in all probability, have existed if &t act had not
been committed. Restitution in kind, or, if this is not possible,
payment of a sum corresponding to the value whiddsttution in
kind would bear; the award, if need be, of damafpgsioss

1028 SeelRMGARD MARBOE, CALCULATION OF COMPENSATION AND DAMAGES IN INTERNATIONAL

LAwW para. 2.51 (2009) (CLA-222). This is because tigction of such payments are different; for
example, compensation may be a symbolic paymetitetinvestor in recognition of his loss, or may be
based in the political ethics standard of “fairnésdd., paras. 2.40, 2.41. Most formulations of
compensation under Agreements, in fact, are nommeafully compensate the investor for the loss
incurred, but rather seek to balance the intemafs&n investor in retaining his private propertyttwihe
public interest of the state and the benefitsohétionals as a whole when providing for paymevsrds
upon expropriationd., paras2.23,2.52.

1029 Sjemens AG v. ArgentiniCSID Case No ARB/02/8 (Award and Separate Opirdated 6 Feb.
2007), para. 352 (CLA-223).
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sustained which would not be covered by restituiiorkind or
payment in place of it—such are the principles Whsbould serve

to determine the amount of compensation due facarcontrary to

international law**°

649. Thus, international law follows the principle of amling damages for unlawful
expropriation sufficient to put the claimant in tipesition it would have been in had the
investment not been expropriatéd. Restitution in kind is preferred but often impibés. In
lieu of in kind restitution, the Claimant is ergitl to a monetary damages awarded in the amount
equivalent to the benefit of the bargain it woultié had if the respondent had not wrongfully
expropriated the Claimant’s property.

650. Although theChorzéw Factorycase concerned an unlawful expropriation, the
famous statement of the Permanent Court dealsthgticonsequences of “illegal acts” generally,
for example for breaches of fair and equitabletineat or discriminatory treatment. As noted
by Ripinsky and Williams: “[A]rbitral tribunals cdronted with non-expropriatory violations
typically referred to the general principle thatlaimant should be fully compensated for the loss
suffered as a result of the unlawful state conduetll compensation is viewed as putting the

investor into a position that would have existed fow the breachX** Citing as only a few

1030 Factory at ChorzowGer. v. Pol), 1928 P.C.1.J. (ser. A) No. 17 (13 Sept.), at(€LA-225)

1031 MARK KANTOR, VALUATION FOR ARBITRATION: COMPENSATION STANDARDS, VALUATION

METHODS AND EXPERT EVIDENCE 51-52 (2008) (CLA-224%ee alsdvlonroe Leigh,Judicial Decisions
82 AM. J.INT'L L. 351, 360 (1988) (summarizilgmoco Int'l Fin. Corp. v. Islamic Republic of Iran,
Award No. 310-56-3,HAN-UNITED STATES CLAIMS TRIBUNAL (24 July 1987), which found that under
the application of th€horzow Factonprinciple, claimant is entitled to all damagest tivauld wipe out
the consequences resulting from unlawful exprojmaincluding lost profits) (CLA-238).

1032 SeeMARBOE, para. 2.103 (CLA-222).

1033 grRGEY RIPINSKY & KEVIN WILLIAMS , DAMAGES IN INTERNATIONAL INVESTMENT LAW 89

(2008) (citingAmerican Manufacturing and Trading v. Zail€SID Case No. ARB/93/1 (Award dated

(continued...)
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examples numerous famous arbitral decisions, tbearnal in Biloune v. Ghanaonfirms this
long-standing and customary principle of internaidaw:

The standard for compensation in cases of exprogmiais
restoration of the claimant to the position he wolidve enjoyed
but for the expropriation. This principle of customaryeimational
law is stated in many recent awards of internatiocaditral

tribunals 1%

b. ILC Articles Standard

651. The international standard in th&horzéw Factory Casdor damages is also
confirmed in the ILC Articles. The legal conseqeef a state’s internationally wrongful act is
the “obligation to make full reparation for theuny caused by the internationally wrongful act,”
which includes damagé®® Full reparation may “take the form of restituti@empensation and
satisfaction” in that order of preference, madendsy or in combination” so as to fully
compensate the injured party’

652. The ILC Articles thus provide that restitution—dret “re-establish[ment of] the

situation which existed before the wrongful act wasmitted’—should be the primary remedy

(continued)

21 Feb. 1997), para. 4.2.1(8&D Myers v CanaddPartial Award of 13 Nov. 2000, para. 3Petrobart
Ltd. v Kyrgyz RepubljcS.C.C. No. 126/2003 (Award dated 29 Mar. 2008)ap78) (CLA-226-).

1034 Biloune and Marine Drive Complex, Ltd. v. Ghanadsiments Centre and the Government of

Ghang UNCITRAL (Award on Jurisdiction and Liability ded 27 Oct. 1989)eprinted in95 INT'L L.
REPORTS183, 228 (1994) (citingexaco Overseas Petroleum v. LipyalV Y EARBOOK 177-187 (1979)
(CLA-227); Sedco Inc v. The National Iranian Oil CAward No. ITL 59-129-3, 10RAN-US CLAIMS
TRIBUNAL REP. 180, 184-89 (1986) and separate opinion of Jusigaver inid. (CLA-231); Amoco
International Finance Corp v. Islamic Republic oan, Award No 310-56-3, 15RIAN-US CLAIMS
TRIBUNAL REP. 189, paras. 183-209 (1987)) (CLA-228).

1035 |LC Articles, art. 31 (CLA-229).
1036 |d., arts. 34-37 (CLA-229).
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if it is not impossible or disproportionately burdeme'®’ To the extent that the injury is not
compensated by such restitution, the ILC Articleguire the state “to compensate [the injured
party] for the damage caused thereby,” which “comspéion shall cover any financially
assessable damage including loss of profits insfaris established?®®

C. Summary of Damages Standards under International L&

653. The Chorzéw Factoryformulation of reparation in the form of compeinsatis
consistent with the principles of restitution laidt in the ILC Articles and under international

IaW 1039

Respondent must place Claimant in the sameiposit which they would have been
had Respondent not wrongfully deprived Claimarnitsinterests in the El Dorado Project.

3. Governing Principles of Damages in this Arbitration

a. Damages Principles under Salvadoran and Internatioal Law
are Consistent

654. Full reparation of Claimant’s injury includes thevading of restitution under
general international law principles, or synonynigusompensation as described under the ILC
Articles. Consistent with both Salvadoran and rimi¢ional law, this Tribunal is permitted to

make an award of damages including compensatiotofarprofits. As discussed above, the

1037 d., art. 35 (CLA-229).

1038 |d., art. 36 (CLA-229).

1039 SeeKANTOR at 51 (CLA-224): see also S.D. Myerg§irst Partial Award and Separate Opinion,

paras. 306-313 (finding that the treaty standardoofipensation only applies to lawful expropriatéord
that because respondent unlawfully deprived clainwinthe value of his investment, it must fully
compensate claimant under t@aorzow Factoryand ILC Articles principles of international lawrfall
the economic harm claimant sustained) (CLA-2B@&E Energy Corp.paras. 31, 36 (stating that under
Chorzow Factoryand ILC Articles, full reparation in the form oftaal damages to the claimant must be
paid and that the standard provided in the treatgtrapply only to lawful expropriation and is tHere
inapplicable in calculating damages) (CLA-232).
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rules of treatment for investors and protectionhedr property under the Salvadoran Investment
Law are specifically intended to be consistent witernational law?*

655. Accordingly, as set out irsubsections land 2 above, whether applying
Salvadoran or international law principles, theblinal must compensate Claimant for all of the
damages that it suffered as a result of Resporsldiggal actions, putting Claimant in the
position it would have enjoyed but for these illegetions.

b. Alternatively, Damages Principles under Internatioral Law

Apply in the Absence of a Specific Standard underhe
Investment Law

656. In the alternative, if it is not accepted that Saleran and international law
standards are consistent, then the ICSID Converaidicle 42(1) should be applied by the
Tribunal to determine whether Salvadoran and/@ridtional law should be applied.

657. As discussed above, in the development of the gwrdence concerning the
application of ICSID Convention Article 42(1), ik been accepted by past tribunals that, at
minimum, international law should be applied inesasvhere there are lacunae in the domestic
law, or the domestic law is inconsistent with inggfonal law, whereby the international law

would then apply in a corrective and superveningfion’®* In other words, if Salvadoran Law

1040 The Statement of Purpose for the Investment lmadicates that it was intended to ensure that the

Salvadoran legal framework conformed to the requénets of “the best international practices in
investment, as considered in light of the numerous bilaténakestment treaties which El Salvador had
entered into with other countries during the 1999s well as “the best practices recognized at the
international levehs the ideal mechanisms for promoting investme3eg alsd_etter of Presentation of
the draft bill for an Investment Law, issued by tWeister of Economy, 2 June 1998, Statement of
Purpose, Introduction (emphasis added) (RL-101).

1041

Seelengthy discussion by HRISTOPHSCHREUER THE ICSID CONVENTION: A COMMENTARY
620-627 (2d ed. 2009). (CLA-233).
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does not meet the standard of international law, ititernational law standard will apply at
minimum.

658. This theory of the supplemental and corrective fiomcof international law has
been criticized®* For example, the tribunal in th#ena Hotels v. Egyrbitration went further
and held that in the application of ICSID Conventiarticle 42(1) “international law can be
applied by itself if the appropriate rule is found’'®* Based on th&Vena Hotelsdecision,
Gaillard and Banifatemi have argued that:

[E]ach ICSID tribunal should have the discretiordézide whether
any rules of international law are directly apptilea without any
requirement of initial scrutiny into the law of thest Staté?**

659. In the specifics of this arbitration, Responderd hated in a manner contrary to
the Investment Law and the Constitution of El Sdétwa including under: Articles 5 (equal
protection), 6 (non-discrimination), and 8 (compaim for expropriation). The standard for
compensation for a lawful expropriation under Agi8 of the Investment Law is one of “prior

advance payment of fair indemnit}®® Neither Articles 5 nor 6 of the Investment Lavoyide

for a standard of compensation, nor does Articté the Investment Law indicate a standard of

1042 SeeEmmanuel Gaillard and Yas Banifateriihe Meaning of ‘and’ in Article 42(1), Second

Sentence, of the Washington Convention: The Rolatefnational Law in the ICSID Choice of Law
Process 18 ICSIDREVIEW —FILJ 375, 382-388 (2003) (CLA-234).

1043 Wena Hotels v. EgyDecision on Annulment, February 5, 2002), at pa@9-40. This was

guoted with approval iBiemens v. Argentin@ward, 6 February, 2007), at para. 77 (CLA-235).

1044 Gaillard and Banifatemi at 409. This view wapmssly endorsed ihG&E Energy Corp. V.

Argenting ICSID Case No. ARB/02/1 (Decision on Liabilityated 3 October 2006), para. 96 (CLA-
234).

1045 This is consistent with Article 106 of the Conhstibn: “Expropriation shall be admissible on the

grounds of legally proven public utility or socimlterest, after payment of fair compensation.” See:
Constitution, art. 106 (CLA-1).
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compensation for Respondent’s unlawful exproprratién light of the absence of the agreement
of the parties as to the substantive law to appbjen the Investment LaWi® consistent with the
Wena Hotelsase, this ICSID Tribunal should apply such rwésnternational law as may be
applicable’®’

660. It is Claimant's position that, whether or not thHe&ibunal applies the
supplemental and corrective interpretation, or ator@omous application of international law
consistent with th&/ena Hotelxase, the well accepted customary internatiomaldstrd set out
in the Chorzéw Factory Cases the minimum standard that should be appliedhisy Tribunal
with respect to the unlawful expropriation and otheeaches of the Investment Law. Taking
either view of Article 42(1), both Salvadoran lawdainternational law have a role to play.
However, at minimum international law standardd agply where there are lacunae, and will
assure that Salvadoran law standards are consigitBninternational law.

661. In summary, in an arbitration under the ICSID Cartian, it is ultimately
appropriate for this Tribunal to apply the genepainciples of damages under customary
international law to determine the appropriate ¢déad of compensation for an unlawful

expropriation and the breach of other standardewtid Investment Law.

1046 There is no applicable law clause in the Investrhaw.

1047 scHREUERat 570: “The mere fact that jurisdiction is baseda provision of the host State’s law

cannot be taken as a choice of the host State’s Mer can a jurisdictional provision relating ©©SID
for disputes arising out of the interpretation apglication of a national investment law necesgdrd
taken as a general choice of the host state’s sygaem....” (CLA-233)
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B. Quantum

1. Claimant is Entitled to be Fully Compensated for Is Losses,
Including All Consequential Damages Resulting fronRespondent’s
Breaches of the Investment Law and Salvadoran Law

662. The principles described above direct this Tribunaward to Claimant damages
that would place Claimant in the same financiauaibn it would have occupied had
Respondent’s unlawful acts not been committed. in@2lat must be compensated for the full
amount of damages it suffered as a result of Relguis breaches of obligations under the
Investment Law and Salvadoran law that wrongfubypiived Claimant of its interests in the El
Dorado Project. But for the illegal conduct of Resdent, Claimant would have had the
opportunity to develop and operate the El Doradojdet and Claimant’s related mineral
exploration licenses in El Salvador. Claimantnsitéed to the damages for the lost opportunity
measured by determining the fair market value ef Ittst EI Dorado Project and Claimant’s
related mineral exploration licenses.

663. A date (1) immediately prior to the unlawful act,(@) at the time of the award,
are the two typical valuation points used for ckting damages in the case of an unlawful
expropriation or other breach of obligatioff§. For the purpose of the valuation of Claimant’s
losses, the valuation date is set at the date inatedy prior to the 11 March 2008 speech of
President Saca announcing the mining ban. As rnoptetle Tribunal’'s 1 June 20I2ecision on
the Respondent’s Jurisdictional Objectipns

As unequivocally explained at the Hearing on sdvecaasions,
the Claimant’s alleged measure, the de facto banifg the legal

1048 KANTOR at 64-65 (CLA-224).
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and factual basis pleaded for its CAFTA claims, mbg

understood by the Tribunal as a continuous actvaelefor the

Claimant’'s claims for compensation from March 20&@8vards

(not before); that, as such, it became known toGlemant only
from the public report of President Saca’'s speechld March

2008; and that, also as such, it was not knowrr foreseen by the
Claimant before 13 December 2007 as an actual ewmifspfuture

dispute with the Respondent under CAFFPA.

664. Accordingly, the valuation date for the assessnwntamages “but for” the
actions and omissions of Respondent in breachsadfhbtigations under Salvadoran Law and the
Investment Law has been set at 10 March 2008 (#faduation Date”). Through its Counsel,
Claimant has engaged FTI Consulting to preparendependent expert opinion to determine the
guantum of damages sustained by Claimant as & mddRéspondent’s breaches at the Valuation
Date!®®° FTI has appraised the fair market value of Claitisamineral property interests in El

Salvador which the Respondent has expropriatedethén the focus of calculating damages is

one of foreseeability, as it would be in a consamse, or causation as it would be with respect

1049 pac Rim Cayman LLC v. El SalvadolCSID Case No. ARB/09/12 (Decision on the
Respondent’s Jurisdictional Objections, dated leJ2@12), para. 2.109 (CLA-_ ). Note also that the
measures complained of related not only to the GAEIRims, but also breached the Investment Law.
As stated by the Tribunal quoting statements byn@at's Counsel at the Jurisdiction Hearing: “... let
me just emphasize in response to the Tribunal'stijureas to whether the measure at issue is the &am
the CAFTA claims and the Investment Law claimss. In both cases the measure at issue is the de fact
mining ban. Also, as | said earlier, in both cas#ajmant is alleging damages only from the pefroth
March 2008 forward and not from any earlier pefidd., para. 2.108 (emphasis added).

1050 Expert Report of Howard N. Rosen and Jenniferdéahnart, FTI Consulting Inc., 28 March 2013
(“FTI Expert Report”). FTI also agreed that a valuation at the curdate would be too speculative to
conduct at this time, subject to further estimatiohthe increased reserves and resources thatl\wauk
been confirmed as a result of the further explorathat would have occurred during pre-productind a
production. SeeFTI Expert Report, at paras. 6.10-6.12.
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to expropriation or other breaches, Claimant istledtto all damages caused by Respondent’s
wrongful acts™®*

665. In holding that damages are only claimed for theioge following the
announcement of thae factomining ban, the Tribunal recognized that the bas the definitive
act after continuous omissions to act had begurhreadier, for example, as early as the time of
Claimant’s request for the environmental permit2004. As determined by the Tribunal:

... the alleged de facto ban should be considereal @mtinuing
act under international law, which: (i) startedaatertain moment
of time after the Claimant’s request for environtaépermits and
an exploitation concession but before the Clainsactiange of
nationality in December 2007 and (ii) continuedeafDecember
2007, being publicly acknowledged by President’'saSspeech in
March 2008; or, in other words, that the allegeacpce continued
after the Claimant’s change of nationality on 13&mwaber 2007.”

666. For the purpose of damages calculation, “but fév tontinuing omission to
grant the environmental permits and exploitationogssion, it is reasonable for the Tribunal to

conclude that the environmental permits and exgtioih concession would have certainly been

granted at some point in time earlier than MarcB8? In light of that determination, it must

1051 3.D. Myers Inc. v. Canad&NCITRAL (Second Partial Award dated 21 Oct. 20Qfara. 159

(CLA-236).

1052 As discussed above 8ection 11.G.5 of the Statement of Facts, based on the assur®aceRim

had been given by various Salvadoran officials, @mnpanies had been led to believe that the ED
Mining Permit and Exploitation Concession wouldiggued during 2006, Pac Rim began to prepare for
the anticipated start of construction activitiestioa EI Dorado mine by (i) beginning the proces%poé-
qualifying” contractors for the development of Umederground workings at the El Dorado Project, layd

(ii) expanding its management team.
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be concluded that the construction of the El Dordgect would have proceeded before March
2008 (in the manner set out in the project schedidbe El Dorado PFSY>?

667. Claimant seeks damages for Respondent’s unlawRitggion of its investment
in El Salvador, specifically the omission to grahé environmental permit and exploitation
concession leading to the effective destructionthe value of the EI Dorado Project and
Claimant’s related mineral exploration licensedai@ant is entitled to the quantum of damages
that would put it in the position it would have apeed if the exploitation concession had been
granted and the El Dorado Project had been penritt@roceed as planned and as set out under
the El Dorado PFS. This includes the full valuetted EI Dorado Project and related mineral
exploration licenses as of the Valuation Date, ai as any losses Claimant suffered as a result
of being wrongfully deprived of its investment.

2. Use of the Income Approach Discounted Cash Flow (0¥} Method

and the Market Approach Provides the Correct Valuaton of
Claimant’s Losses

668. Ripinsky observes that there is “nearly universatognition of ‘fair market
value’ as the appropriate standard of value” usednternational arbitrations. He notes,
“Valuation serves to determine the ‘fair marketuedl(FMV) of an investment, ie how much the

asset is worth, or would be worth, on the mark&*”Business valuation theory recognizes three

1953 El Dorado PFS at 150-52. As noted in the Stad%4 month period of construction was required
prior to the beginning of operations. It was ap@ted by SRK that production could have starteebaly

as the spring of 2007. FTI has assumed (on theuttgin of counsel) that an exploitation concession
would have been granted and construction would lpseeeeded at or prior to March 200BeeFTI
Expert Report, para. 3.6.

1054 SeeRIPINSKY & WILLIAMS at 182-186, 188 (CLA-226see also KANTOR at 34 (“Arbitral
tribunals applying public international law alsotesf focus on fair market value. Crawford’'s

(continued...)
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main approaches to assess the fair market valae afvestment: (1lncome-basedApproach
(2) Market-based Approachand (3)Cost-based Approact?® The Income and Market-based
approaches are the methods most commonly used simdss practicE>® The Cost-based
approach (also calledAsset-baset) is less commonly used as the general drawbacthef
method is that it does not “take into account thki@ of a business that exceeds the value of its
individual assets. ... [F]or the purposes of valumdpusiness, asset-based methods generally
produce a less reliable result than income-basedaoket-based methods %%’

669. Accordingly, FTI conducted a valuation of Claimankbsses as of the Valuation
Date under the Income-based and the Market-basguioAphes. In particular, since the El
Dorado PFS modeled the mining of the reserveseMmita deposit, FTI applied the Income-
based Approach in determining the FMV of the Mimgéaerves, and applied the Market-based
Approach to determine the FMV for the remainingoteses of the Minita deposit, and for the

Balsamo, South Minita, Nance Dulce, Coyotera ancévduEsperanza Deposits. FTI also

applied the Market-based approach on a per hebtsis from transactions involving similar

(continued)

Commentaries on the International Law Commissi@@81 Draft articles on Responsibility of States for
Internationally Wrongful Acts point out that ‘[c]geensation reflecting the capital value of prop¢aken

or destroyed as a result of an internationally \gfohact is generally assessed on the basis ofrtfarket
value’ of the property lost.” (citing to JCRAWFORD, THE INTERNATIONAL LAW COMMISSION'S
ARTICLES ONSTATE RESPONSIBILITY at 255.) International arbitral tribunals reglyause fair market
value as a touchstone to calculate compensatiarvariety of causes of action.”) (CLA-224).

1055 FTI Expert Report, paras. 6.18-6.25.
10%  RipINSKY at 193 (CLA-226).

1057 |d., at 218-219 (CLA-_ ). FTI has also concluded thatcost or “asset based” approach is not an
appropriate basis for damages in this c&eeFT| Expert Report, para. 6.15.
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properties to determine the FMV of the Santa Rk Zamora/Cerro Colorado early exploration
properties®

670. The discounted cash flowCF’) method of valuation is one method applied to
determine the “but for” fair market value of Claints losses in this case. The DCF method has
been used widely for valuations of various investtaén other international arbitrations, and the
appropriateness of the DCF method has also beefirmed by the practice of the United
Nations Compensation Commissidii. The DCF method is a forward-looking concept that
estimates the future free cash flows that woulceHaeen generated by the income-earning assets
and then discounts those cash flows using a “disicate” to identify a business’ net present
value. The DCF method is the most widely usedat&a tool for valuing both going concerns
and greenfield investments. The DCF method is riwst widely used and accepted for
calculating the expected future benefif8. “The discounted cash flow method is the most
conceptually correct method because it capturestiveng principle of valuation: Value is the
present worth of future benefit¥** AlthoughAmoco Finance Corp. v. Irawas a case in which
expropriation was lawful, it duly noted that in easof unlawful expropriation where the value of

an operating business must be calculated, the DEfRad is perfectly suited for the tal$k

1058 FTI Expert Report, paras. 6.24-6.25.

1959 gSee, e.g UNCC, Report and Recommendations Made by theelPah Commissioners

Concerning the Second instalment of “El” ClaimsAG/26/1 999/10 (24 June 1999), para. 439 (CLA-
237).

1090 SeeMARBOE, paras. 5.71, 5.87-90 (CLA-222)ANTOR at131-32(CLA-224.

1061 KANTOR at 131 (quoting SANNON P.PRATT, LAWYER’S BUSINESSVALUATION HANDBOOK 105

(2000)) (CLA-224).
1062 Amocq para. 231-232 (CLA-228).
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The tribunal inBiloune v. Ghandikewise confirmed that “[nJormally, in cases ofgerpriation
of a going concern, the most accurate measureeofalue of the expropriated property is its fair
market value, which in its nature takes into act¢duture profits. The discounted cash flow
method of valuation is often used to calculate wwoeth of the enterprise at the time of the
taking.”%%
671. FTI used the Weighted Average Cost of CapitaV&CC”) method® to
calculate the appropriate discount rate to emphothis matter. The WACC rate is derived by
calculating the cost of capital and obtaining theighted average of that cd%t Two types of
capital are used in this calculation: debt and tgqulhe cost of equity is estimated by using the
Capital Asset Pricing Model CAPM”), with adjustments for country risR%®

672. The second approach used to determine the “but Yatlie of Claimant’s

investment in this case is the Market-based metfiod.he Market-based approach is also

forward looking and is used, as described by Karttor

1063 Bilouneat 228 (citingStarrett Housing Corp v. Islamic Republic of Irakward No 314-24-1, 16
IRAN-US CLAIMS TRIBUNAL 112, paras. 279-80 (1987)) (CLA-227).

1064 The WACC method works as follows:

The WACC procedure for computing a discount ratesaters that the proper discount
rate should approximately balance between risks lzewkfits that arm’s-length third
party investors and lenders would reach if they enadw equity investments and new
loans to the company at the valuation date. TheC@Arocedure estimates the future
cost to the company of borrowing those new loamstha future cost to the company of
obtaining that new equity capital. The valuatibert proportionately weighs the cost of
the new debt and the cost of the new capital terdeéhe the WACCSeeKANTOR at 160
(CLA-224).

1055 FTI Expert Report, paras. 6.46-6.70.
1066 |d., paras. 6.49-6.52.
167 |d., paras. 6.71-6.134.
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derive the value of the business in dispute byiluplat the value
placed by the securities market on publicly tradgdck of a
second, comparable company. In such a case, tihentyublic
stock prices of the comparable company will embaahlypng other
matters, the accumulated views of individual stoclarket
investors about the future earnings prospects efcibimparable
company-*®®

673. Under the multiples method used in the Market-Bag®proach, “the value of an
asset is derived from the prices of comparabletgassendardized through the use of a common
variable such as earnings, cash flows, book valueewenues. Prices of comparable assets,
usually shares, can be derived ... from the stockketar (if the company is publicly
traded)....*®° The Income-based and Market-based methods anediby commentators as
being complementary. As described by Kantor, “[@]sesult of this reliance on the market's
perception of future earnings potential, the Incdrased and Market-based Approaches
11070

converge towards a single fundamental measurenegr.

3. Respondent is Liable for US$ 314 million in Damage® Claimant

674. Claimant submits that the use of theeome-basedapproach (as addressed in
subsection abelow) and theMarket-basedapproach gubsection b to the valuation of the El
Dorado Project are appropriate on the facts of taise. In particular, there is more than
sufficient information on which to support the edations involved in the DCF valuation of the

Minita Reserves and the Market analysis relatethéoother Mineral Properties, in particular

1068 KANTOR at 14 (CLA-224). Kantor also notes, at 26, th&faltiation methods are often
complementary. If the valuations reached by twéhmdologies are widely inconsistent with each qther
that can be a strong signal something is awryseiferal valuation methods produce consistent gsult
arbitrators may take greater comfort from the viadunes.”

1089 RipINSKY at 213 (CLA-226.
1070 KANTOR at 15 (CLA-224).
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because obther contemporaneous evidenad the significant value of the El Dorado Project
(subsection ¥, such as other independently determined datatg@rhich support the damages

claimed in this Memorial. The reliability of thdata is also highlighted by the fact that the El
Dorado Project was extensively drilled in an adeshstage of development (having previously
been mined) and containing proven mineral resemesh were determined to be economically
mineable. Moreover, since Claimant’'s parent corgp®RMC, is a publicly traded company in

a well understood mineral resources sector, theatian of the EI Dorado Project is also ideally
suited to the use of the Market-based approache rébulting amount of damages owed to
Claimant by Respondent is no less than US$ 314omi(including pre-judgment interest).

a. Income-based Approach

675. The FTI Report utilizes the Income-based DCF apgrand the WACC/CAPM
procedure for obtaining the proper discount rateatdve at its damages calculation. As
summarized in the FTI report:

Based on the foregoing and subject to the assungptand
restrictions noted herein we have determined thevFd the

Minita deposit's Reserves to range from $79.7 onillto $92.8
million, as summarized in Schedules 3 and 3.1. Basetotal gold
equivalent ounces of Reserves of 554,186 at theafiah Date,
this range implies a $/0z range of $150 to $175¢ckvis consistent
with the $/oz concluded upon in our comparable saation

approach, which is discussed n&kxt.

676. As further described in the FTI Report, the procesestimate the fair market
value of the El Dorado Project based on the Incbased DCF approach involves the

application of a number of factors:

1071 FT| Expert Report, para. 6.70.
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a. The expected capital and operating expendituresifgp&
the Project and the expected production. FTI cotetbian
update to March 2008 of the operating and capital
expenditure assumptions set out in the El DoradsPF
As indicated in their Report, FTI applied an ovedst
increase (both operating and capital expendituré$86%
to the cost assumptions of the El Dorado PFS icutating
the low end of the FMV range for the Reserves @& th
Minita deposit in our DCE2"

b. Project Financing. FTI concluded that Claimant, airsd
parent PRMC, would have had no issues with obtginin
financing for the further development of the El Bdo
Project:®”

(o} The total mineral resources and mineral reserveshe
Mineral Properties®’

d. The expected revenues of the project. In projgctiash
flows, FTI applied gold prices of $864/oz in 2011,
increasing to $871/oz from 2016 over the long-tema
silver prices of $16 in 2011 and onwartf§.

e. The expected taxation and royalties; and
f. The appropriate discount rafté’
677. The resulting fair market valuation of damages gisihe income approach
(“DCF”), as specifically applied to the Minita Deposd#,thus calculated by FTI to be between

US$ 79.7 and US$ 92.8 million (excluding pre-judginiaterest).’’

1072 d., paras. 6.30-6.39, and as summarized in Sché&dule

1073 |d., para. 6.38.

1074 |d., paras. 6.40-6.43.

1075 1d., at Section 4.

1076 d., para. 6.30, Schedule 4 and Appendix 6.
1077 |d., paras. 6.46-6.70.

1078 |d., para. 6.71, Figure 1, and as summarized in $tbe® and 3.1
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b. Market-Based Approach

678. FTI's assessment of the fair market value of th®&lado Project is additionally
based on two valuation methods under the Marketéb@pproach: (1) the Comparable Trading
Multiples Approach (comparing publicly traded comigs and gold projects with PRMC and
the El Dorado Project) and (2) the Comparable Taeimsns Approach (identifying sales
transactions involving companies and gold projestslar to PRMC and the El Dorado Project).

679. In particular, FTI elected to apply the marketpmach to the following
properties: (1) the remaining Resources of the tdiBieposit of EI Dorado (excluding Reserves,
which were valued using an income approd€B)(2) the Resources of the Balsamo, South
Minita, Nance Dulce, Coyotera and Nueva EsperanzaoBits of El Dorado; and (3) the Santa
Minita and Zamora/Cerro Colorado exploration preipsy based on separate valuation metrics
from that applied for El Dorad§°

680. In determining the FMV of the Mineral Propertiesddenthe market approach FTI
considered the following different types of markased information and approaches:

. PRMC'’s Stock Price Data— applying this approach, FTI
assessed PRMC'’s trading price, volume and market
capitalization information in the period prior tdet

Valuation Date. FTI rejected a valuation based®P&MC’s
stock price datd’®

1979 FTI explains, at para. 6.19, that the approadactsd depends on “prospects of the Mineral
Properties and is subject to the type and quafityformation that is available upon which a valaat
conclusion may be based.” In this case, FTI ddtexchthat only the Minita reserves, whose economic
viability was demonstrated by the Pre-Feasibilityidy, were properly the subject of the income
approach.See id, para. 6.23.

1080 |d., para. 6.71.
1081 |d., paras. 6.75-6.82.
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. Previous Transactions of PRMC’s Equity — In this
approach, information relating to transactions v
PRMC'’s equity in the yearkading up to the Valuation
Date is assessed. FTI also rejected a valuatisecban
previous transactions involving PRMC'’s equiif§?,

. Comparable Market Transactions — This approach uses
value metrics (i.e. price paid per ounce of goldiegjent
Resources or hectare acquired) derived from traiosac
involving Mineral Properties and companies withenetsts
in Mineral Properties deemed suitably comparableéht
Mineral Properties. FTI found a significant numbur
project transactions as being comparable in terrhs o
geographical location and other relevant factors as
described beloW’®

. Comparable Trading Multiples — FTI applied value
metrics (i.e. enterprise value per ounce of goldivedent
Resources reported) of publically traded compaaézsned
suitably comparable to Pac Rim at the ValuatioreDddue
to a small sample size, FTI was only able to ussnall
weighting in respect of this approat¥f;and,

. Other market based information — This information
provides an indication of the FMV of the company’'s
equity, including a valuation prepared by Scotigih
prior to the March 10, 2008 valuation d&tg.

681. In its application of theComparable Market Transactions ApproachFTI

initially analyzes a broad group of over 28 projgansactions and 26 company transactions as

1082 |d., paras. 6.83-6.87.
1083 |d., paras. 6.88-6.1009.
1084 |d., paras. 6.110-6.128.
185 |d., paras. 6.129-6.133.
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being applicable to the Valuation Dat&, reducing that list to 7 project transactions asdpéhe

most comparable with the El Dorado Project. A®don the FTI Report:

In reviewing the project and company transactioased on the
above criteria, we considered the following charastics to be
comparable to El Dorado (in order of importance) omr

refinement of these transactions:

I. Geographical location We have reviewed
transactions on a global basis and selected
transactions relating to mineral assets or comganie
with primary interests in mineral assets in Mexico,
Central America and South America (“Latin
America”) due to their geographical proximity to
the Mineral Properties;

il. Gold grade At an average gold grade of 9.4 gft,
the El Dorado project is a high grade gold project.
As such, we have considered higher grade gold
projects to be more comparable to El Dorado than
lower gold grade projects;

iii. Mining method: We considered transactions
involving underground mining techniques to be
more comparable to El Dorado;

iv. Type of ore: We considered projects with
Epithermal gold systems to be more comparable to
El Dorado; and

v. Resource categoryin our review of the project
transaction, we did not observe a linear relatignsh
between category of Reserves and Resources and
transaction value per gold equivalent ounce. As
such, the $/o0z applied to El Dorado at the Valumatio
Dates represents a blended value based on a number
of different resource categories. We have applied
these blended average valuation metri3cs to the
gold equivalent Measured and Indicated Resources
of El Dorado at the Valuation Date. For the Infdrre

1086

Id., paras. 6.89-6.90.
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resources of El Dorado, we have applied a 50%
discount to the blended $/oz at the Valuation Date
to approximate the additional risk associated with
this category of resource. The selection of this
discount is based on our professional experience
with similar mining valuations and discussions with

industry sources such as investment bankgrs.

682. After identifying the seven most comparable projeahsactions, FTI calculated
the price paid per gold equivalent Resources terdehe a range of values per ounce of gold
equivalent Resources to apply to the NI 43-101 Ress for the Mineral Properties. Since the
gold at El Dorado was considerably higher grade tha gold at other comparable projects, FTI
applied a premium multiplier of 3 to the price oatiderived from those transactions. As
summarized by FTI:

...the average Price Ratios for low grade Latin Aaari project
transactions excluding the high and high/low we¥% &nd 6%,
respectively. Applying our high grade premium (Gacof 3) to
these results in a Price Ratio range of 15% to 18%the gold
spot price at the Valuation Date, this Price Ratinge implies a
$/oz range of $146 to $175 as being applicableMeasured and
Indicated Resources under our Comparable Transagpproach.
we have applied a discount to the Inferred Rescummk the
Mineral Properties. As such, the range applicaldelrferred
Resources is $73 to $87.50 (50% of Measured aridatedl):**®

683. In its application of this approach to the SantdaaRand the Zamora/Cerro

Colorado properties, FTI also analyzed majorityeiast transactions pertaining to early

1087 |d., para. 6.91.
1088 |d., paras. 6.105-6.107.
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exploration properties in Latin America within ogear of the Valuation Date, establishing a

$103 value per hectare to determine their fair @iavklue'®®

684. Under theComparable Trading Multiples ApproachFTI identified 1 directly

comparable public junior developer company withrienpry interest in high grade gold/ silver in

Latin America — Andean Resources (Cerro Negro)rraCeegro has comparable characteristics

to El Dorado, including: geographical proximityghigrade, underground mining, ore type, cash

costs and development stdf8. As concluded by FTI:

685.

The Enterprise Value per gold equivalent ounce38bimplies a
Price Ratio of 39%%"* and is approximately twice that of the high
end of the $/oz range we concluded upon in our coaipe
transaction approach’? This Price Ratio confirms that such high
grade comparable projects do command a valuatiemipm and
that the premium we have calculated herein of 3 nbay
conservative. However, as we lack a sufficient darsjze of such
high grade gold and gold/silver projects in Latimérica (Cerro
Negro and El Pefidn, with ElI Pefibn being at the yrtdn
development stage) we have placed a lower weightingthe
valuation metrics derived under this approdth.

In summary, FTI assigned a weighting of 10% to Rmee Ratio derived under

the Trading Multiples Approach and a weighting 6P®to the Price Ratio of the Comparable

Transactions Approach, concluding that “we haveliagpa $/0z range of $180 to $207 in

189 |d., paras. 6.108-6.109.
109 |d,, para. 6.113.
1091 4378/ $973 (gold spot price as at 10 March 26089%.

1092

1093

$378 / $175 (high end of $/0z range consideramliincomparable transaction approach) = 2.146.
FTI Expert Report, para. 6.114.
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determining the FMV of the Resources of the Mingxcluding Reserves), Balsamo, South
Minita, Nance Dulce, Coyotera and Nueva Esperaepasits of El Dorado.. %

686. Accordingly, taking into account the results of theome and market approaches,
FTI concludes that the El Dorado Project had a faarket value as of the Valuation Date of

US$ 314 million (including pre-judgment interest).

$/Au Eq Ozor Ha Au Eq Oz at March 10, 2008

Mineral Property Approach High Low Reserves M&l Inferred Ha High
El Dorado
Minita Market Approach 207 180 128,290 | 29,636 29,585,598 25,826,003
Income Approach (DCF) 554,186 92,799,277 79,678,998
122,384,875 | 105,505,001
Balsamo Market Approach 207 180 221,198 | 83,647 54,375,944 47,466,112
South Minita Market Approach 207 180 362,929 | 79,600 83,258,491 72,678,405
Nance Dulce Market Approach 207 180 91,328 9,440,354 8,240,719
Coyotera Market Approach 207 180 182,647 | 4,489 38,223,711 33,366,427
Nueva Esperanza Market Approach 207 180 37,518 4,967 8,269,766 7,218,885
Santa Rita Market Approach 103 103 4,860 502,424 502,424
Zamora / Cerro Colorado|Market Approach 103 103 12,500 1,292,242 1,292,242
Total FMV of Mineral Properties| 317,747,807 | 276,270,215
I I I
Total FMV of Mineral Properties - Rounded| 317,700,000 | 276,300,000
I I
Point Estimate (Midpoint of Range)| 297,000,000
T I I
Pre-Judgement Interest - Compound 16,600,000
I I I
Total Damages - Coumpound Interest | 313,600,000
[ [ I
Total Damages - Coumpound Interest (Rounded) | 314,000,000
C. Other Evidence of Fair Market Value

687. There is additional evidence which should be takea consideration by the
Tribunal that provides additional comfort that theantum assessment of FTl is a reasonable and
conservative one. These factors include:

. Price of Gold — the significant increase of 62% in the price
of gold since March 2008 would logically allow the
conclusion that the value of the project would halso
increased by the date of the award (projected doearlier
than 2014). As noted by FTI, “it is likely thatetfrMV of

1094 |d., para. 6.120.
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the Mineral Properties as calculated at the Vabmabate
would benefit favourably from this increas€?” However,

by choosing a Valuation Date at March 2008 rathanta
current valuation accounting for the price incredseél's
valuation must certainly be considered as being
conservatively less than the full potential value.

. Exploration leverage— by choosing a valuation date at 10
March 2008 as opposed to a current date, FTI also
recognized that the quantum does not fully takeo int
account the updating of the resource and reses/egald
have occurred as the El Dorado Project progressugjr
the production stage, and as further exploratiorrkwo
continued at Santa Rita and the Zamora/Cerro Cadora
properties®™® As concluded by FTI,

the potential for Reserve and Resource additions

between the Valuation Date and present day, “bittfe
Breaches, is strong. Therefore, the applicatiomatdiation
metrics derived from comparators in and around raeat
valuation date to the total Reserves and ResouoreEl
Dorado as originally reported in the technical mépaon
2005 and 2008, respectivelyould understate the FMV

of El Dorado at a current valuation date The same is
true for the early exploration properties of SaRita and
Zamora/Cerro Colorad§?’

Canaccord similarly acknowledged the significantsidp that
would result from the further delineation of theerves that would
have occurred during the building of the ramp ire thre-
production phase. This was described as the “exipm
leverage™®*® And,

109 |d., para. 6.10 and Appendix 6.

109% |d., paras. 6.12-6.14. FTI also uses the exampld@fGerro Negro project in Argentina to

provide a directly comparable real-world examplé¢hef potential increase that could have occurred.

1097 |d., para. 6.14(emphasis added).

109%  Brown Witness Statement, para. 6(c) (citiMgving The El Dorado Gold Project Towards

Feasibility, CANACCORD ADAMS DAILY LETTER (15 November 2006) at 4 (C-97). As describechin t
Canaccord newsletter, “Our view remains that furthmaterial resource expansionvsry likely.” Id.
(emphasis added)).
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. Quality of Management — as confirmed by Peter Brown,
founder of Canaccord, Catherine McLeod-Seltzer,
Chairman of the PRMC Board of Directors, is “onetfud
best, most experienced, and most respected Canadian
managers of mining projects worldwide, with paracu
expertise in Latin America. She is revered in mhi@ing
community.™®® The quality of the management of PRMC
and Claimant is critical for the success of therapen and
the ability to finance the company to production.

C. Prejudgment Interest

688. In addition to the core amount claimed as compéans&r damages, Claimant is
entitled to an additional award of interest in ortte fully compensate them for Respondents’
wrongful breaches of its domestic laws and inteonal law. “In damages cases . . . the
principle of ‘full reparation’ is central which mesathat interest should remedy the concrete loss
incurred by the injured party because of the delgy@yment.”® The obligation to pay interest
begins at the time the wrongful act by the stategirise to the payment obligation and ends
when the payment is actually mad®. The tribunal inBiloune v. Ghanaonfirms: “Interest is
required to be awarded in order fully to compenglag¢evictim of an expropriation for the delay
in payment of the value of the expropriated properalculated from the time of taking to the

time of payment of the award*

109 Brown Witness Statement, para. 5.

190 MARBOE, para. 6.289 (CLA-222).G&E Energy para. 55 (“In the Tribunal’'s view, interest is
part of the ‘full’ reparation to which the Claimaistentitled to assure that they are made who(ELA-
232)); ILC, art. 38(1) states that an injured clahis entitled to “[iinterest on any principal suiwe . . .
when necessary in order to ensure full reparatitime interest rate and mode of calculation shafidieso
as to achieve that result.” (CLA-229).

101 jLC, art. 38(2) (CLA-229).
1102 Bilouneat 230 (also stating that the LIBOR rate is appate for awarding interest) (CLA-227).
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689. The payment of interest under the state respoitgidiity and ILC Article 38 “is
to remedy the concrete damage incurred by theddjyarty.** Interest should properly be
compounded, since that “is more in accordance withreality of financial transactions and a
closer approximation to the actual value lost byrsestor.”*'** Furthermore, awarding interest
functions to prevent the wrongdoer’'s unjust enriehmand encourages timely dispute
resolution*'®

690. Thus, Claimant submits that Respondent should p@ydst on the amount owed
to Claimant beginning from the Valuation Date, 1@rish 2008, to the date of the award. The

FTI Report conservatively applies 12 month LIBOResato the quantum of damages for a total

of almost US$ 16.6 million in interesf®

691. In this Memorial, the Tribunal has been presentétth & valuation confirming
that Claimant’s lost interests in the El Doradoj@ebare worth at least US$ 300 million. The
independent expert analysis of FTI, using the mespected analytic methods, supports the

conclusion that Respondent’s wrongful acts causedsive losses to Claimant. In summary,

103 MARBOE, para. 6.16 (CLA-222).

104 LG&E Energy para. 56 (quoting/TD, Award dated 25 May 2004, para. 251) (italics ¢eui}
(CLA-232). Also seeFTI Expert Report, at paras. 6.136-6.137: “Coesity the compensatory function

of interest, in our view, compounding is the appiae method of calculation as almost all preseyt-d
financing vehicles involve compound interest arelBineaches caused the Company to forego investment
opportunities that would have included compoundeffgcts, whereas simple interest would fail to
compensate the Company. ... In our summary of loafese we have included our calculation of
interest under the compound method as in our vias/ is the appropriate method to compensate the
Company.”

105 KANTOR at 264 (CLA-224).
1106 FT| Expert Report, paras. 6.135-6.138.
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based on these approaches, the damages that Clamasnrexperienced from the acts and

omissions of Respondent resulting in the breachéleolnvestment Law and Salvadoran Law

are estimated to be no less than US$ 314 millieclding prejudgment interest).

VII.  CONCLUSION

692. Claimant respectfully requests the Arbitral TribLiza

(1) Declare that Respondent has breached the wfrtie Foreign Investment Law, the
Constitution, and general principles of internasibliaw;

(2) Award Claimant monetary damages of not lesnttiuS$ 314 million (Three
Hundred and fourteen million U.S. dollars) in comgation for all of its losses
sustained as a result of Respondent’s illegal actind inaction and thus being
deprived of its rights under the Foreign Investmeaw, the Constitution and general
principles of international law;

(3) Award all costs (including, without limitatiomttorneys’ and all other professional
fees) associated with any and all proceedings takim in connection with this
arbitration, including all such costs undertakemnnteestigate this matter and prepare
this and earlier submissions, and all such cogterded by Claimant in attempting to
resolve this matter amicably with Respondent; fluther costs and expenses as the
Tribunal may find are owed under applicable law;

(4) Award pre-and post-judgment interest at a t@atee fixed by the Tribunal; and

(5) Grant such other relief as counsel may advwigee Tribunal may deem appropriate.
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